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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 36 CFR 312.1
refers to title 36, part
312, section 1.




Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16, e as of January 1
Title 17 through Title 27 ... as of April 1
Title 28 through Title 4l ... as of July 1
Title 42 through Title 50 ... as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 1997), consult the “‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘“‘List of CFR Sections
Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 523-4534.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table 1), and Acts Requiring Publication in the Federal Register (Table
I1). A list of CFR titles, chapters, and parts and an alphabetical list of agencies
publishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents’ entries in the daily Federal Reg-
ister.



A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-523-5227 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call 202-512-1800, M-F, 8 a.m. to 4 p.m.
e.s.t. or fax your order to 202-512-2233, 24 hours a day. For payment by check,
write to the Superintendent of Documents, Attn: New Orders, P.O. Box 371954,
Pittsburgh, PA 15250-7954. For GPO Customer Service call 202-512-1803.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
July 1, 1997.






THIS TITLE

Title 36—PARKS, FORESTS, AND PUBLIC PROPERTY is composed of three volumes.
The parts in these volumes are arranged in the following order: parts 1 to 199,
parts 200 to 299, and part 300 to End. The contents of these volumes represent
all current regulations codified under this title of the CFR as of July 1, 1997.

Redesignation tables appear in the Finding Aids section of the third volume.

For this volume, Carol Conroy was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Frances D. McDonald, assisted
by Alomha S. Morris.
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PART 312—PROHIBITION OF DIS-
CRIMINATORY  PRACTICES IN
WATER RESOURCE DEVELOPMENT
PROJECTS

Sec.
312.1 Areas covered.
312.2 Discriminatory practices prohibited.

AUTHORITY: Sec. 4, 58 Stat. 889, as amended;
16 U.S.C. 460d.

§312.1 Areas covered.

The regulation covered in this part
shall be applicable to all water re-
source project lands under the super-
vision of the Secretary of the Army not
covered in parts 311 and 326, of this
title.

[29 FR 9710, July 18, 1964]

§312.2 Discriminatory practices pro-
hibited.

All project land and water areas
which are open to the public shall be
available for use and enjoyment by the
public without regard to race, creed,
color or national origin. Each lessee or
licensee of a project area under lease or
license providing for a public or quasi-
public use, including group camp ac-
tivities, and each concessionaire of a
lessee or licensee providing a service to
the public including facilities and ac-
commodations, shall not discriminate
against any person or persons because
of race, creed, color or national origin
in the conduct of its operations under
the lease, license or concession agree-
ment.

[29 FR 9710, July 18, 1964]

PART 327—RULES AND REGULA-
TIONS GOVERNING PUBLIC USE
OF WATER RESOURCE DEVELOP-
MENT PROJECTS ADMINISTERED
BY THE CHIEF OF ENGINEERS

Sec.
327.0
327.1
327.2
327.3
327.4
327.5
327.6
327.7
327.8
327.9

Applicability.

Policy.

Vehicles.

Vessels.

Aircraft.

Swimming.

Picnicking.

Camping.

Hunting, fishing and trapping.
Sanitation.

327.10
327.11

Fires.

Control of animals.

327.12 Restrictions.

327.13 Explosives, firearms, other weapons
and fireworks.

327.14 Public property.

327.15 Abandonment and
personal property.

impoundment of

327.16 Lost and found articles.

327.17 Advertisement.

327.18 Commercial activities.

327.19 Permits.

327.20 Unauthorized structures.

327.21 Special events.

327.22 Unauthorized occupation.

327.23 Recreation use fees.

327.24 Interference with Government em-

ployees.
327.25 Violations of rules and regulations.
327.26 State and local laws.
327.27—327.29 [Reserved]
327.30 Shoreline Management on
Works Projects.
327.31 Shoreline Management fee schedule.

AUTHORITY: The Rivers and Harbors Act of
1894, as amended and supplemented (33 U.S.C.
1); 16 U.S.C. 460d and 460l-6a.

SOURCE: 50 FR 35556, Sept. 3, 1985, unless
otherwise noted.

Civil

§327.0 Applicability.

The regulations covered in this part
327 shall be applicable to water re-
source development projects, com-
pleted or under construction, adminis-
tered by the Chief of Engineers, and to
those portions of jointly administered
water resource development projects
which are under the administrative ju-
risdiction of the Chief of Engineers. All
other Federal, State and local laws and
regulations remain in full force and ef-
fect where applicable to those water re-
source development projects.

§327.1 Policy.

(a) It is the policy of the Secretary of
the Army, acting through the Chief of
Engineers, to manage the natural, cul-
tural and developed resources of each
project in the public interest, providing
the public with safe and healthful rec-
reational opportunities while protect-
ing and enhancing these resources.

(b) Unless otherwise indicated herein,
the term District Engineer shall include
the authorized representatives of the
District Engineer.

(c) The term project or water resource
development project refers to the water
areas of any water resource develop-
ment project administered by the Chief



§327.2

of Engineers, without regard to owner-
ship of underlying land, to all lands
owned in fee by the Federal Govern-
ment and to all facilities therein or
thereon of any such water resource de-
velopment project.

(d) All water resource development
projects open for public use shall be
available to the public without regard
to sex, race, color, creed, age, national-
ity or place of origin. No lessee, li-
censee, or concessionaire providing a
service to the public shall discriminate
against any person because of sex, race,
creed, color, age, nationality or place
of origin in the conduct of the oper-
ations under the lease, license or con-
cession contract.

(e) In addition to the regulations in
this part 327, all applicable Federal,
state and local laws and regulations re-
main in full force and effect on project
lands or waters which are outgranted
by the District Engineer by lease, li-
cense or other written agreement.

(f) The regulations in this part 327
shall be deemed to apply to those lands
and waters which are subject to trea-
ties and Federal laws and regulations
concerning the rights of Indian Nations
and which lands and waters are incor-
porated, in whole or in part, within
water resource development projects
administered by the Chief of Engineers,
to the extent that the regulations in
this part 327 are not inconsistent with
such treaties and Federal laws and reg-
ulations.

(g9) Any violation of any section of
this part 327 shall constitute a separate
violation for each calendar day in
which it occurs.

(h) For the purposes of this part 327,
the owner of any unattended vehicle,
vessel or aircraft as described herein
shall be presumed to be responsible for
its use on project property. Unless
proven otherwise, such presumption
will be sufficient to issue a citation for
the violation of regulations applicable
to the use of such vehicle, vessel or air-
craft as provided for in §327.25, Viola-
tion of Rules and Regulations.

§327.2 Vehicles.

(a) This section pertains to all vehi-
cles, including, but not limited to,
automobiles, trucks, motorcycles,
mini-bikes, snowmobiles, dune buggies,

36 CFR Ch. Il (7-1-97 Edition)

all-terrain vehicles and trailers, camp-
ers, bicycles or any other such equip-
ment.

(b) Vehicles shall not be parked in
violation of posted restrictions, or in
such a manner as to obstruct or impede
normal or emergency traffic movement
or the parking of other vehicles, create
a safety hazard, or endanger any per-
son, project property or environmental
feature. Vehicles so parked are subject
to removal and impoundment at the
owner’s expense.

(c) The operation and/or parking of a
vehicle off authorized roadways is pro-
hibited except at locations and times
designated by the District Engineer.
Taking any vehicle through, around or
beyond a restrictive sign, recognizable
barricade, fence or traffic control bar-
rier is prohibited.

(d) Vehicles shall be operated only in
accorance with posted regulations and
applicable Federal, state and local
laws, which shall be enforced by au-
thorized enforcement officials.

(e) No person shall operate any vehi-
cle in a careless, negligent or reckless
manner so as to endanger any person,
project property or environmental fea-
ture.

(f) At developed recreation areas, ve-
hicles shall be used only to enter or
leave the area or individual sites or fa-
cilities unless otherwise posted.

(g) Except as authorized by the Dis-
trict Engineer, no person shall operate
any motorized vehicle without a proper
and effective exhaust muffler as de-
fined by state and local laws, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§327.3 Vessels.

(a) This section pertains to all ves-
sels or watercraft, including, but not
limited to, powerboats, cruisers, house-
boats, sailboats, rowboats, canoes,
kayaks, jetskis and any other such
equipment capable of navigation on
water, whether in motion or at rest.

(b) The placement and/or operation of
any vessel or watercraft for a fee or
profit upon project waters or lands is
prohibited except as authorized by per-
mit, lease, license, or concession con-
tract with the Department of the
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Army. This paragraph (§327.3(b)) shall
not apply to the operation of commer-
cial tows or passenger carrying vessels
not based at a Corps project which uti-
lize project waters as a link in
continous transit over navigable wa-
ters of the United States.

(c) Vessels or other watercraft may
be operated on the project waters, ex-
cept in prohibited or restricted areas,
in accordance with posted regulations,
including buoys, and applicable Fed-
eral, state and local laws, as regulated
by authorized enforcement officials.
All vessels or watercraft so required by
applicable Federal, state and local laws
shall display an appropriate registra-
tion on board whenever the vessel is
operated on project waters.

(d) The operation of vessels or other
watercraft in a careless, negligent or
reckless manner so as to endanger any
property or person (including the oper-
ator and/or user(s) of the vessel or
watercraft) is prohibited.

(e) AIll vessels, when in use, shall
have safety equipment, including per-
sonal floatation devices, on board in
compliance with U.S. Coast Guard
boating safety requirements (Coast
Guard Pamphlet CG-290; 46 CFR parts
25, 30; 33 CFR part 175) and in compli-
ance with boating safety laws issued
and enforced by the state in which the
vessel is being operated.

(f) Unless otherwise permitted by
Federal, state or local law, vessels or
other watercraft, while moored in com-
mercial facilities, community or cor-
porate docks, or at any fixed or perma-
nent mooring point, may only be used
for overnight occupancy when such use
is incidental to recreational boating.
Vessels or other watercraft are not to
be used as a place of habitation or resi-
dence.

(g) Water skis, parasails, ski-kites
and similar devices are permitted in
nonrestricted areas except that they
may not be used in a careless, neg-
ligent, or reckless manner so as to en-
danger any property or person (includ-
ing the user and/or operator of the tow-
ing vessel).

(h) All vessels when not in actual use
shall be removed from project lands
and water unless securely moored or
stored at designated areas approved by
the District Engineer. The placing of

§327.4

floating or stationary mooring facili-
ties on, adjacent to, or interfering with
a buoy, channel marker or other navi-
gational aid is prohibited.

(i) The use at a project of any vessel
not constructed or maintained in com-
pliance with the standards and require-
ments established by the Federal Safe
Boating Act of 1971 (Pub. L 92-75, 85
Stat. 213), or promulgated pursuant to
such act, is prohibited.

(J) Except as authorized by the Dis-
trict Engineer, no person shall operate
any vessel or watercraft without a
proper and effective exhaust muffler as
defined by State and local laws, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§327.4 Aircraft.

(a) This section pertains to all air-
craft including, but not limited to, air-
planes, seaplanes, helicopters,
ultralight aircraft, motorized hang
gliders, hot air balloons, any non-pow-
ered flight devices or any other such
equipment.

(b) The operation of aircraft on
project lands at locations other than
those designated by the District Engi-
neer is prohibited. This provision shall
not be applicable to aircraft engaged
on official business of Federal, state or
local governments or law enforcement
agencies, aircraft used in emergency
rescue in accordance with the direc-
tions of the District Engineer or air-
craft forced to land due to cir-
cumstances beyond the control of the
operator.

(c) No person shall operate any air-
craft while on or above project waters
or project lands in a careless, negligent
or reckless manner so as to endanger
any person or property.

(d) Nothing in this section (§327.4)
bestows authority to deviate from
rules and regulations or prescribed
standards of the appropriate State
Aeronautical Agency, or the Federal

Aviation Administration, including,
but not limited to, regulations and
standards concerning pilot certifi-

cations or ratings, and airspace re-
quirements.



§327.5

(e) Except in extreme emergencies
threatening human life or serious prop-
erty loss, the air delivery of any per-
son, material or equipment by para-
chute, helicopter or other means onto
project lands or waters without written
permission of the District Engineer is
prohibited.

(f) In addition to the above provi-
sions, seaplanes, as defined below, are
subject to the following restrictions:

(1) Such use is limited to aircraft uti-
lized for water landings and takeoff,
herein called seaplanes, at the risk of
the owner, operator and passenger(s).

(2) Seaplane operations contrary to
the prohibitions or restrictions estab-
lished by the District Engineer (pursu-
ant to part 328 of title 36) are prohib-
ited. The responsibility to ascertain
whether seaplane operations are pro-
hibited or restricted is incumbent upon
the person(s) contemplating the use of,
or using, such waters.

(3) All operations of seaplanes while
upon project waters shall be in accord-
ance with marine rules of the road for
power boats or vessels and §327.3 Ves-
sels.

(4) Seaplanes on project waters and
lands in excess of 24 hours shall be se-
curely moored at mooring facilities
and at locations permitted by the Dis-
trict Engineer. Seaplanes may be tem-
porarily moored on project waters and
lands, except in areas prohibited by the
District Engineer, for periods less than
24 hours providing that (i) the mooring
is safe, secure, and accomplished so as
not to damage the rights of the Gov-
ernment or members of the public and
(ii) the operator remains in the vicin-
ity of the seaplane and reasonably
available to relocate the seaplane if
necessary.

(5) Commercial operation of sea-
planes from project waters is prohib-
ited without written approval of the
District Engineer following consulta-
tion with and necessary clearance from
the Federal Aviation Administration
(FAA) and other appropriate public au-
thorities and affected interests.

(6) Seaplanes may not be operated at
Corps projects between sunset and sun-
rise unless adequate lighting and su-
pervision approved by the District En-
gineer are available.

36 CFR Ch. Il (7-1-97 Edition)

§327.5 Swimming.

(a) Swimming, diving, snorkling or
scuba diving at one’s own risk is per-
mitted, except at launching sites, des-
ignated mooring points and other areas
so designated by the District Engineer.
Diving or jumping from bridges or
other structures which cross project
waters is prohibited.

(b) An international diving flag must
be displayed during underwater activi-
ties.

§327.6 Picnicking.

Picnicking and related day-use ac-
tivities are permitted, except in those
areas where prohibited by the District
Engineer.

§327.7 Camping.

(a) Camping is permitted only at
sites and/or areas designated by the
District Engineer.

(b) Camping at one or more camp-
sites at any one water resource project
for a period longer than 14 days during
any 30-consecutive-day period is pro-
hibited without the written permission
of the District Engineer.

(c¢) The unauthorized placement of
camping equipment or other items on a
campsite and/or personal appearance
without overnight occupancy at a
campsite for the purpose of reserving a
designated campsite for future occu-
pancy is prohibited.

(d) The digging or leveling of any
ground or the construction of any
structure without written permission
of the District Engineer is prohibited.

§327.8 Hunting, fishing, and trapping.

Hunting, fishing, and trapping are
permitted except in areas where pro-
hibited by the District Engineer. All
Federal, state and local laws governing
these activities apply on project lands
and waters, as regulated by authorized
enforcement officials.

§327.9 Sanitation.

(a) Garbage, trash, rubbish, litter, or
any other waste material or waste lig-
uid generated on the project and inci-
dental to authorized recreational ac-
tivities shall be either removed from
the project or deposited in receptacles
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provided for that purpose. The im-
proper disposal of such wastes, human
and animal waste included, on the
project is prohibited.

(b) It is a violation to bring onto a
project any household or commercial
garbage, trash, rubbish, debris, dead
animals or litter of any kind for dis-
posal or dumping without the written
permission of the District Engineer.

(c) The spilling, pumping or other
discharge of contaminants, pollutants
or other wastes, including, but not lim-
ited to, human or animal waste, petro-
leum, industrial and commercial prod-
ucts and by-products, on project lands
or into project waters is prohibited.

(d) Campers, picnickers, and all other
persons using a water resource develop-
ment project shall keep their sites free
of trash and litter during the period of
occupancy and shall remove all per-
sonal equipment and clean their sites
upon departure.

(e) The discharge or placing of sew-
age, galley waste, garbage, refuse, or
pollutants into the project waters from
any vessel or watercraft is prohibited.

§327.10 Fires.

(a) Gasoline and other fuels, except
that which is contained in storage
tanks of wvehicles, vessels, camping
equipment, or hand portable containers
designed for such purpose, shall not be
carried onto or stored on the project
without written permission of the Dis-
trict Engineer.

(b) Fires shall be confined to those
areas designated by the District Engi-
neer, and shall be contained in fire-
places, grills, or other facilities des-
ignated for this purpose. Fires shall
not be left unattended and must be
completely extinguished prior to de-
parture. The burning of materials that
produce toxic fumes, including, but not
limited to, tires, plastic or treated
wood products is prohibited.

(c) Improper disposal of lighted
smoking materials, matches or other
burning material is prohibited.

§327.11 Control of animals.

(@) No person shall bring or allow
dogs, cats, or other pets into developed
recreation areas unless penned, caged,
on a leash under 6 feet in length, or
otherwise physically restrained. No
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person shall allow animals to impede
or restrict otherwise full and free use
of project lands and waters by the pub-
lic. All animals and pets are prohibited
in swimming beaches. Animals and
pets, except properly trained animals
assisting the handicapped (such as see-
ing-eye dogs), are prohibited in sani-
tary facilities or other areas so des-
ignated by the District Engineer. Un-
claimed or unattended animals are sub-
ject to immediate impoundment and
removal in accordance with state and
local laws.

(b) Persons bringing or allowing pets
in designated public use areas shall be
responsible for proper removal and dis-
posal, in sanitary facilities, of any
waste produced by these animals.

(¢) No person shall bring or allow
horses, cattle, or other livestock in
camping, picnicking, swimming or
other recreation areas except in areas
designated by the District Engineer.

(d) Ranging, grazing, watering or al-
lowing livestock on project lands and
waters is prohibited except when au-
thorized by lease, license or other writ-
ten agreement with the District Engi-
neer.

(e) Unauthorized livestock are sub-
ject to impoundment and removal in
accordance with Federal, state and
local laws.

(f) Any animal impounded under the
provisions of this section may be con-
fined at a location designated by the
District Engineer, who may assess a
reasonable impoundment fee. This fee
shall be paid before the impounded ani-
mal is returned to its owner(s).

§327.12 Restrictions.

(a) The District Engineer may estab-
lish and post a schedule of visiting
hours and/or restrictions on the public
use of a project or portion of a project.
The District Engineer may close or re-
strict the use of a project or portion of
a project when necessitated by reason
of public health, public safety, mainte-
nance, or other reasons in the public
interest. Entering or using a project in
a manner which is contrary to the
schedule of visiting hours, closures or
restrictions is prohibited.

(b) Quiet shall be maintained in all
public use areas between the hours of
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10 p.m. and 6 a.m., or those hours des-
ignated by the District Engineer. Ex-
cessive noise during such times which
unreasonably disturbs persons is pro-
hibited.

(c) Any act or conduct by any person
which interferes with, impedes or dis-
rupts the use of the project or impairs
the safety of another person is prohib-
ited. Individuals who are boisterous,
rowdy, disorderly or otherwise disturb
the peace on project lands or waters
may be requested to leave the project.

(d) The operation or use of any audio
or other noise producing device includ-
ing, but not limited to, radios, tele-
visions, or musical instruments and
motorized equipment, including vessels
or vehicles, in such a manner as to un-
reasonably annoy or endanger persons
at any time or exceed state or local
laws governing noise levels from mo-
torized equipment is prohibited.

§327.13 Explosives, firearms, other

weapons and fireworks.

The possession of loaded firearms,
ammunition, loaded projectile firing
devices, bows and arrows, crossbows,
explosives or explosive devices of any
kind, including fireworks, is prohibited
unless:

(@) In the possession of a Federal,
state or local law enforcement officer;

(b) Being used for hunting or fishing
as permitted under §327.8, with devices
being unloaded when transported to,
from or between hunting and fishing
sites;

(c) Being used at authorized shooting
ranges; or

(d) Written permission has been re-
ceived from the District Engineer.

§327.14 Public property.

(a) Destruction, injury, defacement,
removal or any alteration of public
property including, but not limited to,
developed facilities, natural forma-
tions, mineral deposits, historical and
archaeological features, and vegetative
growth, is prohibited except when in
accordance with written pemission of
the District Engineer.

(b) Cutting or gathering of trees or
parts of trees and/or the removal of
wood from project lands is prohibited
without written permission of the Dis-
trict Engineer.
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(c) Gathering of dead wood on the
ground for use in designated recreation
areas as firewood is permitted.

§327.15 Abandonment and
ment of personal property.

(a) Personal property of any kind
shall not be abandoned, stored or left
unattended upon project lands or wa-
ters. After a period of 24 hours, or at
any time after a posted closure hour in
a public use area, unattended personal
property shall be presumed to be aban-
doned and may be impounded and
stored at a storage point designated by
the District Engineer, who may assess
a reasonable impoundment fee. Such
fee shall be paid before the impounded
property is returned to its owner.

(b) The District Engineer shall, by
public or private sale or otherwise, dis-
pose of all lost, abandoned or un-
claimed personal property that comes
into Government custody or control.
However, property may not be disposed
of until diligent effort has been made
to find the owner, heirs, next of Kin or
legal representative(s). If the owner,
heirs, next of kin or legal representa-
tive(s) are determined but not found,
the property may not be disposed of
until the expiration of 120 days after
the date when notice, giving the time
and place of the intended sale or other
disposition, has been sent by certified
or registered mail to that person at the
last known address. When diligent ef-
forts to determine the owner, heirs,
next of kin or legal representative(s)
are unsuccessful, the property may be
disposed of without delay except that if
it has a fair market value of $25 or
more the property may not be disposed
of until 90 days after the date it is re-
ceived at the storage point designated
by the District Engineer. The net pro-
ceeds from the sale of property shall be
covered into the Treasury of the Unit-
ed States as miscellaneous receipts.

(c) Personal property placed on Fed-
eral lands or waters adjacent to a pri-
vate residence and/or developments of
any private nature for more than 24
hours without permssion of the Dis-
trict Engineer shall be presumed to
have been abandoned and, unless prov-
en otherwise, such presumption will be
sufficient to issue a citation as pro-
vided for in §327.25.

impound-
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§327.16 Lost and found articles.

All articles found shall be deposited
by the finder at the Resource Man-
ager’s office or with a ranger. All such
articles shall be disposed of in accord-
ance with the procedures set forth in
§327.15.

§327.17 Advertisement.

Advertising by the use of billboards,
signs, markers, audio devices, hand-
bills, circulars, posters, or any other
means whatsoever, is prohibited with-
out written permission of the District
Engineer. Vessels and vehicles with
semipermanent or permanent painted
or installed signs are exempt as long as
they are used for authorized rec-
reational activities and comply with
all other rules and regulations pertain-
ing to vessels and vehicles.

§327.18 Commercial activities.

The engaging in or solicitation of
business without the express written
permission of the District Engineer is
prohibited.

§327.19 Permits.

(a) It shall be a violation of these
regulations to refuse to or fail to com-
ply with the fee requirements or other
terms or conditions of any permit is-
sued under the provisions of this part
327.

(b) Permits for floating structures
(issued under the authority of §327.30)
of any kind on/in waters of water re-
sources development projects, whether
or not such waters are deemed navi-
gable waters of the United States but
where such waters are under the man-
agement of the Corps of Engineers,
shall be issued at the discretion of the
District Engineer under the authority
of this regulation. District Engineers
will delineate those portions of the
navigable waters of the United States
where this provision is applicable and
post notices of this designation in the
vicinity of the appropriate Resource
Manager’s office.

(c) Permits for nonfloating struc-
tures (issued under the authority of
§327.30) of any kind constructed, placed
in or affecting waters of water resource
development projects where such wa-
ters are deemed navigable waters of the
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U.S. shall be issued under the provi-
sions of section 10 of the Act approved
March 3, 1899 (33 U.S.C. 403). If a dis-
charge of dredged or fill material in
these waters is involved, a permit is re-
quired under section 404 of the Clean
Water Act (33 U.S.C. 1344). (See 33 CFR
parts 320-330).

(d) Permits for nonfloating struc-
tures (issued under the authority of
§327.30) of any kind in waters of water
resource development projects, where
such waters are under the management
of the Corps of Engineers and where
such waters are not deemed navigable
waters of the United States shall be is-
sued as set forth in paragraph (b) of
this section. If a discharge of dredged
or fill material into any water of the
United States is involved, a permit is
required under Section 404 of the Clean
Water Act (33 U.S.C. 1344) (See 33 CFR
parts 320-330). Certification may be re-
quired pursuant to section 401 of the
Clean Water Act (33 U.S.C. 1341).

§327.20 Unauthorized structures.

The construction, placement, or ex-
istence of any structure (including, but
not limited to, roads, trails, signs or
landscape features) of any kind under,
upon, in or over the project lands or
waters is prohibited unless a permit,
lease, license or other appropriate writ-
ten agreement has been issued by the
District Engineer. The design, con-
struction, placement, existence or use
of structures in violation of the terms
of the permit, lease, license or other
written agreement is prohibited. The
government shall not be liable for the
loss of, or damage to, any private
structures, whether authorized or not,
placed on project lands or waters. Un-
authorized structures are subject to
summary removal or impoundment by
the District Engineer.

§327.21 Special events.

(a) Special events including, but not
limited to, water carnivals, boat regat-
tas, music festivals, dramatic presen-
tations or other special recreation pro-
grams are prohibited unless written
permission has been granted by the
District Engineer. An appropriate fee
may be charged under the authority of
§327.23.
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(b) The public shall not be charged
any fee by the sponsor of such event
unless the District Engineer has ap-
proved in writing (and the sponsor has
properly posted) the proposed schedule
of fees. The District Engineer shall
have authority to revoke permission
and require removal of any equipment
upon failure of the sponsor to comply
with terms and conditions of the per-
mit/permission or the regulations in
this part 327.

§327.22 Unauthorized occupation.

(a) Occupying any lands, buildings,
vessels or other facilities within water
resource development projects for the
purpose of maintaining same as a full-
or part-time residence without the
written permission of the District En-
gineer is prohibited. The provisions of
this section shall not apply to the oc-
cupation of lands for the purpsose of
camping, in accordance with the provi-
sions of §327.7.

(b) Use of project lands or waters for
agricultural purposes is prohibited ex-
cept when in compliance with terms
and conditions authorized by lease, li-
cense or other written agreement is-
sued by the District Engineer.

§327.23 Recreation use fees.

(a) In accordance with 16 U.S.C. 4601,
the Corps of Engineers is required to
collect special recreation use fees and/
or special permit fees for the use of
specialized sites, facilities, equipment
or services related to outdoor recre-
ation furnished at Federal expense.

(b) All use fees shall be fair and equi-
table and will be based on the following
criteria (as contained in the Land and
Water Conservation Fund Act of 1965,
Pub. L. 88-578, as amended):

(1) The direct and indirect amount of
Federal expenditure.

(2) The benefit to the recipient.

(3) The public policy or interest
served.

(4) The comparable recreation fees
charged by other Federal and non-Fed-
eral public agencies and the private
sector within the service area of the
management unit at which the fee is
charged.

(5) The economic and administrative
feasibility of fee collection.
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(6) The extent of regular mainte-
nance required.

(7) Other pertinent factors.

Based upon the above criteria, it shall
be the policy of the Chief of Engineers
to publish in the FEDERAL REGISTER, as
a general notice document, the estab-
lished range of fees for specialized
sites, facilities, equipment or services
whenever such fees are adjusted.

(c) Where such fees are charged, the
District Engineer shall insure that
clear notice of fee requirements is
prominently posted at each area, and
at appropriate locations therein and
that the notice be included in publica-
tions distributed at such areas. Failure
to pay authorized recreation use fees as
established pursuant to Pub. L. 88-578,
78 Stat. 897, as amended (16 U.S.C. 4601-
6a), is prohibited and is punishable by a
fine of not more than $100.

(d) Any Golden Age or Golden Access
Passport permittee shall be entitled,
upon presentation of such a permit, to
utlilize special recreation facilities at
a rate of 50 percent off the established
use fee at federally operated areas.

(e) At each Corps lake or reservoir
where camping is permitted, the Dis-
trict Engineer will provide at least one
primitive campground, containing des-
ignated campsites, sanitary facilities
and vehicular access, where no fees will
be charged.

§327.24 Interference with Government
employees.

(a) It is a Federal crime pursuant to
the provisions of sections 1114 and 111
of title 18 U.S.C., to forcibly assault,
resist, oppose, impede, intimidate, or
interfere with any civilian official or
employee of the U.S. Army Corps of
Engineers engaged in the performance
of his or her official duties, or on ac-
count of the performance of his or her
official duties. Such actions or inter-
ference directed against a Federal em-
ployee while carrying out these regula-
tions are also a violation of these regu-
lations and may be a state crime pur-
suant to the laws of the state where
they occur.

(b) Failure to comply with a lawful
order issued by a Federal employee
acting pursuant to these regulations
shall be considered as interference with
that employee while engaged in the
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performance of their official duties.
Such interference with a Federal em-
ployee includes failure to provide a
correct name, address or other identi-
fication upon request of the Federal
employee, when that employee is au-
thorized by the District Engineer to
issue citations in the performance of
the employees official duties.

§327.25 Violation of rules and regula-
tions.

(a) Any person who violates the pro-
visions of these regulations, other than
for a failure to pay authorized recre-
ation use fees as separately provided
for in §327.23, may be punished by a
fine of not more than $500 or imprison-
ment for not more than six months or
both and may be tried and sentenced in
accordance with the provisions of sec-
tion 3401 of title 18 U.S.C. Persons des-
ignated by the District Engineer shall
have the authority to issue a citation
for violation of these regulations, re-
quiring the appearance of any person
charged with the violation to appear
before the United States Magistrate
within whose jurisdiction the affected
water resources development project is
located. (16 U.S.C. 460d).

(b) Any person who commits an act
against any official or employee of the
U.S. Army Corps of Engineers that is a
crime under the provisions of section
1114 or section 111 of title 18 U.S.C. or
under provisions of pertinent state law
may be tried and sentenced as further
provided in Federal or state law, as the
case may be.

§327.26 State and local laws.

Except as otherwise provided herein
or by Federal law or regulation, state
and local laws and ordinances shall
apply on project lands and waters. This
includes, but is not limited to, state
and local laws and ordinances govern-
ing:

(a) Operation and use of motor vehi-
cles, vessels, and aircraft;

(b) Hunting, fishing and trapping;

(c) Use of firearms or other weapons;

(d) Civil disobedience and criminal
acts; and,

(e) Littering, sanitation and pollu-
tion.

These state and local laws and ordi-
nances are enforced by those state and
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local enforcement agencies established
and authorized for that purpose.

§§327.27—327.29 [Reserved]

§327.30 Shoreline Management
Civil Works Projects.

(a) Purpose. The purpose of this regu-
lation is to provide policy and guidance
on management of shorelines of Civil
Works projects where 36 CFR part 327 is
applicable.

(b) Applicability. This regulation is
applicable to all field operating agen-
cies with Civil Works responsibilities
except when such application would re-
sult in an impingement upon existing
Indian rights.

(c) References.
Flood Control
U.S.C. 460d).

(2) The Rivers and Harbors Act of
1894, as amended and supplemented (33
U.S.C. 1)

(3) Section 10, River and Harbor Act
of 1899 (33 U.S.C. 403).

(4) National Historic Preservation
Act of 1966 (Pub. L. 89-665; 80 Stat. 915)
as amended (16 U.S.C. 470 et seq.).

(5) The National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321, et seq.).

(6) The Clean Water Act (33 U.S.C.
1344, et seq.).

(7) The Water Resources Develop-
ment Act of 1986 (Pub. L. 99-662).

(8) Title 36, chapter Ill, part 327, Code
of Federal Regulations, ‘“‘Rules and
Regulations Governing Public Use of
Water Resource Development Projects
Administered by the Chief of Engi-
neers.”’

(9) Executive Order 12088 (13 Oct. 78).

(10) 33 CFR parts 320-330, ‘“‘Regulatory
Programs of the Corps of Engineers.”’

(11) ER 1130-2-400, ‘“Management of
Natural Resources and Outdoor Recre-
ation at Civil Works Water Resource
Projects.”

(12) EM 385-1-1, ‘“‘Safety and Health
Requirements Manual.”

(d) Policy. (1) It is the policy of the
Chief of Engineers to protect and man-
age shorelines of all Civil Works water
resource development projects under
Corps jurisdiction in a manner which
will promote the safe and healthful use
of these shorelines by the public while
maintaining environmental safeguards
to ensure a quality resource for use by
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the public. The objectives of all man-
agement actions will be to achieve a
balance between permitted private uses
and resource protection for general
public use. Public pedestrian access to
and exit from these shorelines shall be
preserved. For projects or portions of
projects where Federal real estate in-
terest is limited to easement title
only, management actions will be ap-
propriate within the limits of the es-
tate acquired.

(2) Private shoreline uses may be au-
thorized in designated areas consistent
with approved use allocations specified
in Shoreline Management Plans. Ex-
cept to honor written commitments
made prior to publication of this regu-
lation, private shoreline uses are not
allowed on water resource projects
where construction was initiated after
December 13, 1974, or on water resource
projects where no private shoreline
uses existed as of that date. Any exist-
ing permitted facilities on these
projects will be grandfathered until the
facilities fail to meet the criteria set
forth in §327.30(h).

(3) A Shoreline Management Plan, as
described in §327.30(e), will be prepared
for each Corps project where private
shoreline use is allowed. This plan will
honor past written commitments. The
plan will be reviewed at least once
every five years and revised as nec-
essary. Shoreline uses that do not
interfere with authorized project pur-
poses, public safety concerns, violate
local norms or result in significant en-
vironmental effects should be allowed
unless the public participation process
identifies problems in these areas. If
sufficient demand exists, consideration
should be given to revising the shore-
line allocations (e.g. increases/de-
creases). Maximum public participa-
tion will be encouraged as set forth in
§327.30(e)(6). Except to honor written
commitments made prior to the publi-
cation of this regulation, shoreline
management plans are not required for
those projects where construction was
initiated after December 13, 1974, or on
projects not having private shoreline
use as of that date. In that case, a
statement of policy will be developed
by the district commander to present
the shoreline management policy. This
policy statement will be subject to the
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approval of the division commander.
For projects where two or more agen-
cies have jurisdiction, the plan will be
cooperatively prepared with the Corps
as coordinator.

(4) Where commercial or other public
launching and/or moorage facilities are
not available within a reasonable dis-
tance, group owned mooring facilities
may be allowed in Limited Develop-
ment Areas to limit the proliferation
of individual facilities. Generally only
one permit will be necessary for a
group owned mooring facility with that
entity, if incorporated, or with one per-
son from the organization designated
as the permittee and responsible for all
moorage spaces within the facility. No
charge may be made for use of any per-
mitted facility by others nor shall any
commercial activity be engaged in
thereon.

(5) The issuance of a private shore-
line use permit does not convey any
real estate or personal property rights
or exclusive use rights to the permit
holder. The public’s right of access and
use of the permit area must be main-
tained and preserved. Owners of per-
mitted facilities may take necessary
precautions to protect their property
from theft, vandalism or trespass, but
may in no way preclude the public
right of pedestrian or vessel access to
the water surface or public land adja-
cent to the facility.

(6) Shoreline Use Permits will only
be issued to individuals or groups with
legal right of access to public lands.

(e) Shoreline Management Plan—

(1) General. The policies outlined in
§327.30(d) will be implemented through
preparation of Shoreline Management
Plans, where private shoreline use is
allowed.

(2) Preparation. A Shoreline Manage-
ment Plan is prepared as part of the
Operational Management Plan. A mor-
atorium on accepting applications for
new permits may be placed in effect
from the time an announcement of cre-
ation of a plan or formal revision of a
plan is made until the action is com-
pleted.

(3) Approval. Approval of Shoreline
Management Plans rests with division
commanders. After approval, one copy
of each project Shoreline Management
Plan will be forwarded to HQUSACE
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(CECW-0ON) WASH DC 20314-1000. Cop-
ies of the approved plan will also be
made available to the public.

(4) Scope and Format. The Shoreline
Management Plan will consist of a map
showing the shoreline allocated to the
uses listed in §327.30(e)(6), related rules
and regulations, a discussion of what
areas are open or closed to specific ac-
tivities and facilities, how to apply for
permits and other information perti-
nent to the Corps management of the
shoreline. The plan will be prepared in
sufficient detail to ensure that it is
clear to the public what uses are and
are not allowed on the shoreline of the
project and why. A process will be de-
veloped and presented in the Shoreline
Management Plan that prescribes a
procedure for review of activities re-
quested but not specifically addressed
by the Shoreline Management Plan.

(5) Shoreline Allocation. The entire
shoreline will be allocated within the
classifications below and delineated on
a map. Any action, within the context
of this rule, which gives a special privi-
lege to an individual or group of indi-
viduals on land or water at a Corps
project, that precludes use of those
lands and waters by the general public,
is considered to be private shoreline
use. Shoreline allocations cover that
land and/or water extending from the
edge of the water and waterward with
the exception of allocations for the
purpose of vegetation modification
which extends landward to the project
boundary. These allocations should
complement, but certainly not con-
tradict, the land classifications in the
project master plan. A map of suffi-
cient size and scale to clearly display
the shoreline allocations will be con-
spicuously displayed or readily avail-
able for viewing in the project adminis-
tration office and will serve as the au-
thoritative reference. Reduced or
smaller scale maps may be developed
for public dissemination but the infor-
mation contained on these must be
identical to that contained on the dis-
play map in the project administration
office. No changes will be made to
these maps except through the formal
update process. District commanders
may add specific constraints and iden-
tify areas having unique characteris-
tics during the plan preparation, re-
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view, or updating process in addition to
the allocation classifications described
below.

(i) Limited Development Areas. Limited
Development Areas are those areas in
which private facilities and/or activi-
ties may be allowed consistent with
§327.30(h) and appendix A. Modification
of vegetation by individuals may be al-
lowed only following the issuance of a
permit in accordance with appendix A.
Potential low and high water condi-
tions and underwater topography
should be carefully evaluated before
shoreline is allocated as Limited De-
velopment Area.

(ii) Public Recreation Areas. Public
Recreation Areas are those areas des-
ignated for commercial concessionaire
facilities, Federal, state or other simi-
lar public use. No private shoreline use
facilities and/or activities will be per-
mitted within or near designated or de-
veloped public recreation areas. The
term ‘“‘near’” depends on the terrain,
road system, and other local condi-
tions, so actual distances must be es-
tablished on a case by case basis in
each project Shoreline Management
Plan. No modification of land forms or
vegetation by private individuals or
groups of individuals is permitted in
public recreation areas.

(iii) Protected Shoreline Areas. Pro-
tected Shoreline Areas are those areas
designated to maintain or restore aes-
thetic, fish and wildlife, cultural, or
other environmental values. Shoreline
may also be so designated to prevent
development in areas that are subject
to excessive siltation, erosion, rapid
dewatering, or exposure to high wind,
wave, or current action and/or in areas
in which development would interfere
with navigation. No Shoreline Use Per-
mits for floating or fixed recreation fa-
cilities will be allowed in protected
areas. Some modification of vegetation
by private individuals, such as clearing
a narrow meandering path to the
water, or limited mowing, may be al-
lowed only following the issuance of a
permit if the resource manager deter-
mines that the activity will not ad-
versely impact the environment or
physical characteristics for which the
area was designated as protected. In
making this determination the effect
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on water quality will also be consid-
ered.

(iv) Prohibited Access Areas. Prohib-
ited Access Areas are those in which
public access is not allowed or is re-
stricted for health, safety or security
reasons. These could include hazardous
areas near dams, spillways, hydro-elec-
tric power stations, work areas, water
intake structures, etc. No shoreline use
permits will be issued in Prohibited Ac-
cess Areas.

(6) Public Participation. District com-
manders will ensure public participa-
tion to the maximum practicable ex-
tent in Shoreline Management Plan
formulation, preparation and subse-
quent revisions. This may be accom-
plished by public meetings, group
workshops, open houses or other public
involvement techniques. When master
plan updates and preparation of the
Shoreline Management Plans are con-
current, public participation may be
combined and should consider all as-
pects of both plans, including shoreline
allocation classifications. Public par-
ticipation will begin during the initial
formulation stage and must be broad-
based to cover all aspects of public in-
terest. The key to successful imple-
mentation is an early and continual
public relations program. Projects with
significant numbers of permits should
consider developing computerized pro-
grams to facilitate exchange of infor-
mation with permittees and to improve
program efficiency. Special care will be
taken to advise citizen and conserva-
tion organizations; Federal, state and
local natural resource management
agencies; Indian Tribes; the media;
commercial concessionaires; congres-
sional liaisons; adjacent landowners
and other concerned entities during the
formulation of Shoreline Management
Plans and subsequent revisions. No-
tices shall be published prior to public
meetings to assure maximum public
awareness. Public notices shall be is-
sued by the district commander allow-
ing for a minimum of 30 days for re-
ceipt of written public comment in re-
gard to the proposed Shoreline Man-
agement Plan or any major revision
thereto.

(7) Periodic Review. Shoreline Man-
agement Plans will be reviewed peri-
odically, but no less often than every
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five years, by the district commander
to determine the need for update. If
sufficient controversy or demand ex-
ists, consideration should be given,
consistent with other factors, to a
process of reevaluation of the shoreline
allocations and the plan. When changes
to the Shoreline Management Plan are
needed, the plan will be formally up-
dated through the public participation
process. Cumulative environmental im-
pacts of permit actions and the possi-
bility of preparing or revising project
NEPA documentation will be consid-
ered. District commanders may make
minor revisions to the Shoreline Man-
agement Plan when the revisions are
consistent with policy and funds for a
complete plan update are not available.
The amount and type of public involve-
ment needed for such revision is at the
discretion of the district commander.

(f) Instruments for Shoreline Use. In-
struments used to authorize private
shoreline use facilities, activities or
development are as follows:

(1) Shoreline Use Permits. (i) Shoreline
Use Permits are issued and enforced in
accordance with provisions of 36 CFR
327.19.

(ii) Shoreline Use Permits are re-
quired for private structures/activities
of any kind (except boats) in waters of
Civil Works projects whether or not
such waters are deemed navigable and
where such waters are under the pri-
mary jurisdiction of the Secretary of
the Army and under the management
of the Corps of Engineers.

(iii) Shoreline Use Permits are re-
quired for non-floating structures on
waters deemed commercially non-navi-
gable, when such waters are under
management of the Corps of Engineers.

(iv) Shoreline Use Permits are also
required for land vegetation modifica-
tion activities which do not involve
disruption to land form.

(v) Permits should be issued for a
term of five years. To reduce adminis-
tration costs, one year permits should
be issued only when the location or na-
ture of the activity requires annual re-
issuance.

(vi) Shoreline Use Permits for ero-
sion control may be issued for the life
or period of continual ownership of the
structure by the permittee and his/her
legal spouse.
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(2) Department of the Army Permits.
Dredging, construction of fixed struc-
tures, including fills and combination
fixed-floating structures and the dis-
charge of dredged or fill material in
waters of the United States will be
evaluated under authority of section
10, River and Harbor Act of 1899 (33
U.S.C. 403) and section 404 of the Clean
Water Act (33 U.S.C. 1344). Permits will
be issued where appropriate.

(3) Real Estate Instruments. Commer-
cial development activities and activi-
ties which involve grading, cuts, fills,
or other changes in land form, or estab-
lishment of appropriate land-based sup-
port facilities required for private
floating facilities, will continue to be
covered by a lease, license or other
legal grant issued through the appro-
priate real estate element. Shoreline
Management Plans should identify the
types of activities that require real es-
tate instruments and indicate the gen-
eral process for obtaining same. Shore-
line Use Permits are not required for
facilities or activities covered by a real
estate instrument.

(g) Transfer of Permits. Shoreline Use
Permits are non-transferable. They be-
come null and void upon sale or trans-
fer of the permitted facility or the
death of the permittee and his/her legal
spouse.

(h) Existing Facilities Now Under Per-
mit. Implementation of a Shoreline
Management Plan shall consider exist-
ing permitted facilities and prior writ-
ten Corps commitments implicit in
their issuance. Facilities or activities
permitted under special provisions
should be identified in a way that will
set them apart from other facilities or
activities.

(1) Section 6 of Pub. L. 97-140 pro-
vides that no lawfully installed dock or
appurtenant structures shall be re-
quired to be removed prior to Decem-
ber 31, 1989, from any Federal water re-
sources reservoir or lake project ad-
ministered by the Secretary of the
Army, acting through the Chief of En-
gineers, on which it was located on De-
cember 29, 1981, if such property is
maintained in usable condition, and
does not occasion a threat to life or
property.

(2) In accordance with section 1134(d)
of Pub. L. 99-662, any houseboat, boat-
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house, floating cabin or lawfully in-
stalled dock or appurtenant structures
in place under a valid shoreline use
permit as of November 17, 1986, cannot
be forced to be removed from any Fed-
eral water resources project or lake ad-
ministered by the Secretary of the
Army on or after December 31, 1989, if
it meets the three conditions below ex-
cept where necessary for immediate
use for public purposes or higher public
use or for a navigation or flood control
project.

(i) Such property is maintained in a
usable and safe condition,

(i) Such property does not occasion a
threat to life or property, and

(iii) The holder of the permit is in
substantial compliance with the exist-
ing permit.

(3) All such floating facilities and ap-
purtenances will be formally recog-
nized in an appropriate Shoreline Man-
agement Plan. New permits for these
permitted facilities will be issued to
new owners. If the holder of the permit
fails to comply with the terms of the
permit, it may be revoked and the
holder required to remove the struc-
ture, in accordance with the terms of
the permit as to notice, time, and ap-
peal.

(i) Facility Maintenance. Permitted fa-
cilities must be operated, used and
maintained by the permittee in a safe,
healthful condition at all times. If de-
termined to be unsafe, the resource
manager will establish together with
the permittee a schedule, based on the
seriousness of the safety deficiency, for
correcting the deficiency or having it
removed, at the permittee’s expense.
The applicable safety and health pre-
scriptions in EM 385-1-1 should be used
as a guide.

(J) Density of Development. The den-
sity of private floating and fixed recre-
ation facilities will be established in
the Shoreline Management Plan for all
portions of Limited Development areas
consistent with ecological and aes-
thetic characteristics and prior written
commitments. The facility density in
Limited Development Areas should, if
feasible, be determined prior to the de-
velopment of adjacent private prop-
erty. The density of facilities will not
be more than 50 per cent of the Limited
Development Area in which they are
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located. Density will be measured by
determining the linear feet of shoreline
as compared to the width of the facili-
ties in the water plus associated moor-
age arrangements which restrict the
full unobstructed use of that portion of
the shoreline. When a Limited Develop-
ment Area or a portion of a Limited
Development area reaches maximum
density, notice should be given to the
public and facility owners in that area
that no additional facilities will be al-
lowed. In all cases, sufficient open area
will be maintained for safe maneuver-
ing of watercraft. Docks should not ex-
tend out from the shore more than one-
third of the width of a cove at normal
recreation or multipurpose pool. In
those cases where current density of
development exceeds the density level
established in the Shoreline Manage-
ment Plan, the density will be reduced
to the prescribed level through attri-
tion.

(k) Permit Fees. Fees associated with
the Shoreline Use Permits shall be paid
prior to issuing the permit in accord-
ance with the provisions of
§327.30(c)(1). The fee schedule will be
published separately.

APPENDIX A TO §327.30—GUIDELINES FOR
GRANTING SHORELINE USE PERMITS

1. General

a. Decisions regarding permits for private
floating recreation facilities will consider
the operating objectives and physical char-
acteristics of each project. In developing
Shoreline Management Plans, district com-
manders will give consideration to the ef-
fects of added private boat storage facilities
on commercial concessions for that purpose.
Consistent with established policies, new
commercial concessions may be alternatives
to additional limited development shoreline.

b. Permits for individually or group owned
shoreline use facilities may be granted only
in Limited Development Areas when the
sites are not near commercial marine serv-
ices and such use will not despoil the shore-
line nor inhibit public use or enjoyment
thereof. The installation and use of such fa-
cilities will not be in conflict with the pres-
ervation of the natural characteristics of the
shoreline nor will they result in significant
environmental damage. Charges will be made
for Shoreline Use Permits in accordance
with the separately published fee schedule.

c. Permits may be granted within Limited
Development Areas for ski jumps, floats,
boat moorage facilities, duck blinds, and
other private floating recreation facilities
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when they will not create a safety hazard
and inhibit public use or enjoyment of
project waters or shoreline. A Corps permit
is not required for temporary ice fishing
shelters or duck blinds when they are regu-
lated by a state program. When the facility
or activity is authorized by a shoreline use
permit, a separate real estate instrument is
generally not required.

d. Group owned boat mooring facilities
may be permitted in Limited Development
Areas where practicable (e.g. where phys-
ically feasible in terms of access, water
depths, wind protection, etc.).

2. Applications for Shoreline Use Permits

a. Applications for private Shoreline Use
Permits will be reviewed with full consider-
ation of the policies set forth in this and ref-
erenced regulations, and the Shoreline Man-
agement Plan. Fees associated with the
Shoreline Use Permit shall be paid prior to
issuing the permit. Plans and specifications
of the proposed facility shall be submitted
and approved prior to the start of construc-
tion. Submissions should include engineering
details, structural design, anchorage meth-
od, and construction materials; the type,
size, location and ownership of the facility;
expected duration of use; and an indication
of willingness to abide by the applicable reg-
ulations and terms and conditions of the per-
mit. Permit applications shall also identify
and locate any land-based support facilities
and any specific safety considerations.

b. Permits will be issued by the district
commander or his/her authorized representa-
tive on ENG Form 4264-R (Application for
Shoreline Use Permit) (appendix B). Com-
puter generated forms may be substituted
for ENG Form 4264-R provided all informa-
tion is included. The computer generated
form will be designated, “ENG Form 4264-R-
E, Oct 87 (Electronic generation approved by
USACE, Oct 87)".

c. The following are guides to issuance of
Shoreline Use Permits:

(1) Use of boat mooring facilities, including
piers and boat (shelters) houses, will be lim-
ited to vessel or watercraft mooring and
storage of gear essential to vessel or
watercraft operation.

(2) Private floating recreation facilities,
including boat mooring facilities shall not be
constructed or used for human habitation or
in a manner which gives the appearance of
converting Federal public property on which
the facility is located to private, exclusive
use. New docks with enclosed sides (i.e. boat-
houses) are prohibited.

(3) No private floating facility will exceed
the minimum size required to moor the own-
er’s boat or boats plus the minimum size re-
quired for an enclosed storage locker of oars,
life preservers and other items essential to



Corps of Engineers, Army, DoD

watercraft operation. Specific size limita-
tions may be established in the project
Shoreline Management Plan.

(4) All private floating recreation facilities
including boat mooring facilities will be con-
structed in accordance with plans and speci-
fications, approved by the resource manager,
or a written certification from a licensed en-
gineer, stating the facility is structurally
safe will accompany the initial submission of
the plans and specifications.

(5) Procedures regarding permits for indi-
vidual facilities shall also apply to permits
for non-commercial group mooring facilities.

(6) Facilities attached to the shore shall be
securely anchored by means of moorings
which do not obstruct the free use of the
shoreline, nor damage vegetation or other
natural features. Anchoring to vegetation is
prohibited.

(7) Electrical service and equipment lead-
ing to or on private mooring facilities must
not pose a safety hazard nor conflict with
other recreational use. Electrical installa-
tions must be weatherproof and meet all cur-
rent applicable electrical codes and regula-
tions. The facility must be equipped with
quick disconnect fittings mounted above the
flood pool elevation. All electrical installa-
tions must conform to the National Electric
Code and all state, and local codes and regu-
lations. In those states where electricians
are licensed, registered, or otherwise cer-
tified, a copy of the electrical certification
must be provided to the resource manager
before a Shoreline Use Permit can be issued
or renewed. The resource manager will re-
quire immediate removal or disconnection of
any electrical service or equipment that is
not certified (if appropriate), does not meet
code, or is not safely maintained. All new
electrical lines will be installed under-
ground. This will require a separate real es-
tate instrument for the service right-of-way.
Existing overhead lines will be allowed, as
long as they meet all applicable electrical
codes, regulations and above guidelines, to
include compatibility and safety related to
fluctuating water levels.

(8) Private floating recreation facilities
will not be placed so as to interfere with any
authorized project purposes, including navi-
gation, or create a safety or health hazard.

(9) The district commander of his/her au-
thorized representative may place special
conditions on the permit when deemed nec-
essary.

(10) Vegetation modification, including but
not limited to, cutting, pruning, chemical
manipulation, removal or seeding by private
individuals is allowed only in those areas
designated as Limited Development Areas or
Protected Shoreline Areas. An existing (as of
July 1, 1987) vegetation modification permit,
within a shoreline allocation which normally
would not allow vegetation modification,
should be grandfathered. Permittees will not
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create the appearance of private ownership
of public lands.

(11) The term of a permit for vegetation
modification will be for five years. Where
possible, such permits will be consolidated
with other shoreline management permits
into a single permit. The district commander
is authorized to issue vegetation modifica-
tion permits of less than five years for one-
time requests or to aid in the consolidation
of shoreline management permits.

(12) When issued a permit for vegetative
modification, the permittee will delineate
the government property line, as surveyed
and marked by the government, in a clear
but unobtrusive manner approved by the dis-
trict commander and in accordance with the
project Shoreline Management Plan and the
conditions of the permit. Other adjoining
owners may also delineate the common
boundary subject to these same conditions.
This delineation may include, but is not lim-
ited to, boundary plantings and fencing. The
delineation will be accomplished at no cost
to the government.

(13) No permit will be issued for vegetation
modification in Protected Shoreline Areas
until the environmental impacts of the pro-
posed modification are assesed by the re-
source manager and it has been determined
that no significant adverse impacts will re-
sult. The effects of the proposed modifica-
tion on water quality will also be considered
in making this determination.

(14) The original of the completed permit
application is to be retained by the permit-
tee. A duplicate will be retained in the re-
source manager’s office.

3. Permit Revocation

Permits may be revoked by the district
commander when it is determined that the
public interest requires such revocation or
when the permittee fails to comply with
terms and conditions of the permit, the
Shoreline Management Plan, or of this regu-
lation. Permits for duck blinds and ice fish-
ing shelters will be issued to cover a period
not to exceed 30 days prior to and 30 days
after the season.

4. Removal of Facilities

Facilities not removed when specified in
the permit or when requested after termi-
nation or revocation of the permit will be
treated as unauthorized structures pursuant
to 36 CFR 327.20.

5. Posting of Permit Number

Each district will procure 5" x 8" or larger
printed permit tags of light metal or plastic
for posting. The permit display tag shall be
posted on the facility and/or on the land area
covered by the permit, so that it can be vis-
ually checked, with ease in accordance with



§327.30

instructions provided by the resource man-
ager. Facilities or activities permitted under
special provisions should be identified in a
way that will set apart from other facilities
or activities.

APPENDIX B TO §327.30—APPLICATION FOR
SHORELINE USE PERMIT [RESERVED]

APPENDIX C TO §327.30—SHORELINE USE
PERMIT CONDITIONS

1. This permit is granted solely to the ap-
plicant for the purpose described on the at-
tached permit.

2. The permittee agrees to and does hereby
release and agree to save and hold the Gov-
ernment harmless from any and all causes of
action, suits at law or equity, or claims or
demands or from any liability of any nature
whatsoever for or on account of any damages
to persons or property, including a permitted
facility, growing out of the ownership, con-
struction, operation or maintenance by the
permittee of the permitted facilities and/or
activities.

3. Ownership, construction, operation, use
and maintenance of a permitted facility are
subject to the Government’s navigation ser-
vitude.

4. No attempt shall be made by the permit-
tee to forbid the full and free use by the pub-
lic of all public waters and/or lands at or ad-
jacent to the permitted facility or to unrea-
sonably interfere with any authorized
project purposes, including navigation in
connection with the ownership, construc-
tion, operation or maintenance of a per-
mitted facility and/or activity.

5. The permittee agrees that if subsequent
operations by the Government require an al-
teration in the location of a permitted facil-
ity and/or activity or if in the opinion of the
district commander a permitted facility and/
or activity shall cause unreasonable obstruc-
tion to navigation or that the public interest
so requires, the permittee shall be required,
upon written notice from the district com-
mander to remove, alter, or relocate the per-
mitted facility, without expense to the Gov-
ernment.

6. The Government shall in no case be lia-
ble for any damage or injury to a permitted
facility which may be caused by or result
from subsequent operations undertaken by
the Government for the improvement of
navigation or for other lawful purposes, and
no claims or right to compensation shall ac-
crue from any such damage. This includes
any damage that may occur to private prop-
erty if a facility is removed for noncompli-
ance with the conditions of the permit.

7. Ownership, construction, operation, use
and maintenance of a permitted facility and/
or activity are subject to all applicable Fed-
eral, state and local laws and regulations.
Failure to abide by these applicable laws and
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regulations may be cause for revocation of
the permit.

8. This permit does not convey any prop-
erty rights either in real estate or material;
and does not authorize any injury to private
property or invasion of private rights or any
infringement of Federal, state or local laws
or regulations, nor does it obviate the neces-
sity of obtaining state or local assent re-
quired by law for the construction, oper-
ation, use or maintenance of a permitted fa-
cility and/or activity.

9. The permittee agrees to construct the
facility within the time limit agreed to on
the permit issuance date. The permit shall
become null and void if construction is not
completed within that period. Further, the
permittee agrees to operate and maintain
any permitted facility and/or activity in a
manner so as to provide safety, minimize
any adverse impact on fish and wildlife habi-
tat, natural, environmental, or cultural re-
sources values and in a manner so as to min-
imize the degradation of water quality.

10. The permittee shall remove a permitted
facility within 30 days, at his/her expense,
and restore the waterway and lands to a con-
dition accepted by the resource manager
upon termination or revocation of this per-
mit or if the permittee ceases to use, operate
or maintain a permitted facility and/or ac-
tivity. If the permittee fails to comply to the
satisfaction of the resource manager, the dis-
trict commander may remove the facility by
contract or otherwise and the permittee
agrees to pay all costs incurred thereof.

11. The use of a permitted boat dock facil-
ity shall be limited to the mooring of the
permittee’s vessel or watercraft and the stor-
age, in enclosed locker facilities, of his/her
gear essential to the operation of such vessel
or watercraft.

12. Neither a permitted facility nor any
houseboat, cabin cruiser, or other vessel
moored thereto shall be used as a place of
habitation or as a full or part-time residence
or in any manner which gives the appearance
of converting the public property, on which
the facility is located, to private use.

13. Facilities granted under this permit
will not be leased, rented, sub-let or provided
to others by any means of engaging in com-
mercial activity(s) by the permittee or his/
her agent for monetary gain. This does not
preclude the permittee from selling total
ownership to the facility.

14. On all new docks and boat mooring
buoys, floatation shall be of materials which
will not become waterlogged (not over 1%
percent by volume ASTM), is resistant to
damage by animals, and will not sink or con-
taminate the water if punctured. No metal
covered or injected drum floatation will be
allowed. Foam bead floatation that is not
subject to deterioration through loss of
beads, meets the above criteria, and has a
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minimum density of 1.2 Ib/cu ft. is author-
ized. Foam bead floatation with a density of
1.0 Ib/cu ft. but does not otherwise meet the
above criteria is authorized provided it is en-
cased in an approved protective coating
which enables it to meet the specifications
above. An approved coating is defined as
warranted by the manufacturer for a period
of a least eight years against cracking, peel-
ing, sloughing and deterioration from ultra
violet rays, while retaining its resiliency
against ice and bumps by watercraft. Exist-
ing floatation will be authorized until it has
severely deteriorated and is no longer serv-
iceable or capable of supporting the struc-
ture, at which time it should be replaced
with approved floatation.

15. Permitted facilities and activities are
subject to periodic inspection by authorized
Corps representatives. The resource manager
will notify the permittee of any deficiencies
and together establish a schedule for their
correction. No deviation or changes from ap-
proved plans will be allowed without prior
written approval of the resource manager.

16. Floating facilities shall be securely at-
tached to the shore in accordance with the
approved plans by means of moorings which
do not obstruct general public use of the
shoreline or adversely affect the natural ter-
rain or vegetation. Anchoring to vegetation
is prohibited.

17. The permit display tag shall be posted
on the permitted facility and/or on the land
areas covered by the permit so that it can be
visually checked with ease in accordance
with instructions provided by the resource
manager.

18. No vegetation other than that pre-
scribed in the permit will be damaged, de-
stroyed or removed. No vegetation of any
kind will be planted, other than that specifi-
cally prescribed in the permit.

19. No change in land form such as grading,
excavation or filling is authorized by this
permit.

20. This permit is non-transferable. Upon
the sale or other transfer of the permitted
facility or the death of the permittee and
his/her legal spouse, this permit is null and
void.

21. By 30 days written notice, mailed to the
permittee by certified letter, the district
commander may revoke this permit when-
ever the public interest necessitates such
revocation or when the permittee fails to
comply with any permit condition or term.
The revocation notice shall specify the rea-
sons for such action. If the permittee re-
quests a hearing in writing to the district
commander through the resource manager
within the 30-day period, the district com-
mander shall grant such hearing at the earli-
est opportunity. In no event shall the hear-
ing date be more than 60 days from the date
of the hearing request. Following the hear-
ing, a written decision will be rendered and
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a copy mailed to the permittee by certified
letter.

22. Notwithstanding the conditions cited in
condition 21 above, if in the opinion of the
district commander, emergency cir-
cumstances dictate otherwise, the district
commander may summarily revoke the per-
mit.

23. When vegetation modification on these
lands is accomplished by chemical means,
the program will be in accordance with ap-
propriate Federal, state and local laws, rules
and regulations.

24. The resource manager or his/her au-
thorized representative shall be allowed to
cross the permittee’s property, as necessary
to inspect facilities and/or activities under
permit.

25. When vegetation modification is al-
lowed, the permittee will delineate the gov-
ernment property line in a clear, but unob-
trusive manner approved by the resource
manager and in accordance with the project
Shoreline Management Plan.

26. If the ownership of a permitted facility
is sold or transferred, the permittee or new
owner will notify the Resource Manager of
the action prior to finalization. The new
owner must apply for a Shoreline Use Permit
within 14 days or remove the facility and re-
store the use area within 30 days from the
date of ownership transfer.

27. If permitted facilities are removed for
storage or extensive maintenance, the re-
source manager may require all portions of
the facility be removed from public property.

APPENDIX D TO §327.30—PERMIT—[RESERVED]

[55 FR 30697, July 27, 1990, as amended at 57
FR 21895, May 26, 1992; 57 FR 29220, July 1,
1992]

EFFeCTIVE DATE NOTE: The amendment to
§327.30 revising the last sentence of para-
graph (k), published at 56 FR 29587, June 28,
1991, was deferred indefinitely. See 56 FR
49706, Oct. 1, 1991. The administrative
charges contained in §327.30, Shoreline Man-
agement on Civil Works Projects, published
in the July 1, 1991 edition of the Code of Fed-
eral Regulations will remain in effect. Any
future decisions affecting this regulation
will be published in the FEDERAL REGISTER
at a later date by the Corps of Engineers, De-
partment of the Army. For the convenience
of the user, the rule published on June 28,
1991, at FR page 29587, is set forth as follows:

§327.30 Shoreline
Works Projects.

Management on Civil

* * * * *

(k) * * * The Fee Schedule is published in
§327.31.
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fee

§327.31 Shoreline
schedule.

A charge will be made for Shoreline
Use Permits to help defray expenses as-
sociated with issuance and administra-
tion of the permits. As permits become
eligible for renewal after July 1, 1976, a
charge of $10 for each new permit and a
$5 annual fee for inspection of floating
facilities will be made. There will be no
annual inspection fee for permits for
vegetative modification on Shoreline
areas. In all cases the total administra-
tive charge will be collected initially
at the time of permit issuance rather
than on a piecemeal annual basis.

[56 FR 61163, Dec. 2, 1991; 56 FR 65190, Dec. 16,
1991]

management

PART 328—REGULATION OF SEA-
PLANE OPERATIONS AT CIVIL
WORKS WATER RESOURCE DE-
VELOPMENT PROJECTS ADMINIS-
TERED BY THE CHIEF OF ENGI-
NEERS

Sec.

Purpose.

Applicability.

References.

Policy.

Guidelines for seaplane use of project
waters.

328.6 Procedures.

328.7 Other authorities.

AUTHORITY: Sec. 4 of the Act of Dec. 22,
1944, 58 Stat. 889, as amended, (16 U.S.C.
460d).

SOURCE: 42 FR 59076, Nov. 15, 1977, unless
otherwise noted.

§328.1 Purpose.

This regulation, in connection with
the modification of the present prohi-
bition of seaplane operations by the
amendment to §327.4 of title 36 of the
Code of Federal Regulations, is de-
signed to provide uniform policies and
criteria for designating Corps projects,
or portions thereof, at which seaplane
operations are prohibited or restricted;
and to continue to protect the integ-
rity and all authorized uses of such
projects and the safety of users of such
projects. As used in this regulation,
projects or Corps projects means water
resources development projects admin-
istered by the Chief of Engineers.
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§328.2 Applicability.

This regulation is applicable to all
Field Operating Agencies having Civil
Works responsibilities.

§328.3 References.

(a) Title 36 CFR, part 327, Rules and
Regulations Governing Public Use of
Water Resource Development Projects
Administered by the Chief of Engineers
(38 FR 7552, March 23, 1973).

(b) ER 1105-2-507.

(c) ER 1130-2-400.

(d) ER 1145-2-301.

(e) ER 1145-2-303.

(F) ER 1165-2-400.

(9) ER 405-2-800 Series.

§328.4 Policy.

(a) The objective of Corps of Engi-
neers resources management is to
maximize public enjoyment and use of
the lands, waters, forests, and associ-
ated recreational resources, consistent
with their aesthetic and biological val-
ues. Such management includes efforts
to preserve and enhance the environ-
mental amenities that are the source
of the recreational value associated
with the project and to allow such
other new and innovative uses of the
projects that are not detrimental
thereto.

(b) Seaplane operations at water re-
source development projects adminis-
tered by the Chief of Engineers may in-
volve hazards including, but not lim-
ited to, conflicting recreational activi-
ties, floating debris, and underwater
hazards, which may be accentuated by
the normal fluctutations of water lev-
els.

(c) Seaplane operations may be pro-
hibited or restricted at such water re-
source development projects, or por-
tions thereof, for a variety of manage-
ment reasons. Prohibiting or restrict-
ing seaplane operations in certain por-
tions within a project in no way im-
plies that safety hazards to seaplane
operations or to other recreation users
may not exist in other portions of such
project.

(d) The operation of a seaplane at
Corps projects is at the risk of the
plane’s owner, operator, and pas-
senger(s). The responsibility to ascer-
tain whether seaplane operations are
permitted, prohibited or restricted at
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such projects, and portions thereof, is
incumbent upon the person(s) con-
templating the use of, or using, such
waters.

§328.5 Guidelines for seaplane use of
project waters.

(a) AIll operations of the aircraft
while upon the water shall be in ac-
cordance with the marine rules of the
road for power boats or vessels.

(b) Seaplanes on project waters and
lands in excess of 24 hours shall be se-
curely moored at mooring facilities
and at locations permitted by the Dis-
trict Engineer. Seaplanes may be tem-
porarily moored on project waters and
lands, except in areas prohibited by the
District Engineer, for periods less than
24 hours providing that—

(1) The mooring is safe, secure, and
accomplished so as not to damage the
rights of the government or members
of the public and

(2) The operator remains in the vicin-
ity of the seaplane and reasonably
available to relocate the seaplane if
necessary.

(¢) No commercial operation of sea-
planes from project waters will be al-
lowed without written approval of the
District Engineer following consulta-
tion with and the necessary clearance
from the Federal Aviation Administra-
tion (FAA) and other appropriate pub-
lic authorities and affected interests.

(d) Seaplanes may not be operated at
Corps projects between sunset and sun-
rise unless adequate lighting and su-
pervision are available.

(e) Requests for public commercial
facilities in support of seaplanes will
be handled under normal concession
policies.

(f) Permits for floating and nonfloat-
ing structures of any kind, in, on, or
affecting project waters, under the
management of the Resource Manager,
including waters under lease, license or
other outgrant agreement, shall be
handled in accordance with the lake-
shore management plan or policy
statement for the project involved,
§327.19 of title 36, Code of Federal Reg-
ulations and, where required by statute
or regulation, section 10 of the River
and Harbor Act (approved March 3,
1899) and section 404 of the Federal
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Water Pollution Control Act of 1972
(Pub. L. 92-500).

(g) Appropriate signs should be em-
ployed to inform users of projects, or
portions thereof, where seaplane oper-
ations are permitted.

§328.6 Procedures.

(@) In order to protect the integrity
and all authorized uses of Corps
projects and the safety of all users of
the lake projects, the District Engineer
shall:

(1) Examine and investigate each
Corps project within his district which
a seaplane operator could conceivably
attempt to use for seaplane operations,
and determine those projects, or por-
tions thereof, in which seaplane oper-
ations should be prohibited.

(2) Establish such restrictions on sea-
plane operations as he deems necessary
or desirable in accordance with these
regulations for other areas. Seaplane
takeoff and landing maneuvers within
specified distances of the shoreline,
bridges, causeways, water utility cross-
ings, dams, and similar structures
should be prohibited.

(3) Prior to concluding any such ex-
amination and investigation, consult
with the FAA, appropriate State aero-
nautical agency, lessee or licensee of
outgranted lands, the Coast Guard, and
state boating law administrators, and
use his best efforts to consult with
other interested or affected public au-
thorities and private interests for their
guidance, particularly for those
projects which are regularly used by
the public for recreational purposes or
are located in the vicinity of actively
used airports, air fields, or densely pop-
ulated areas. News releases, public no-
tice, and congressional liaison should
be used. Public hearings are encour-
aged.

(4) In making his investigation, ex-
amination, and determination, con-
sider environmental factors in accord-
ance with the National Environmental
Policy Act of 1969 (NEPA), Pub. L. 91-
190—particularly should he consider
the impact that seaplane operations
may have on the safety at the project,
aquatic, fish and wildlife, noise levels,
recreation, and air and water quality.
Prior to concluding such investigation
and examination, he shall prepare an
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environmental impact assessment
(EIA) and, if necessary, an environ-
mental impact statement (EIS) assess-
ing the environmental impacts of per-
mitting seaplanes to operate at the
projects, or portions thereof, in his dis-
trict.

(5) Place on Corps maps, brochures
and otherwise adequately apprise the
public and interested agencies of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted. Each map, brochure, or
other notice should clearly indicate
that operation of a seaplane at Corps
projects is at the risk of the plane’s
owner, operator, and/or passenger(s).

(6) Notify the FAA by letter of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted. The letter should use the
words ‘‘seaplane operations prohib-
ited,”” or ‘‘seaplane operations re-
stricted,” describe the geographical lo-
cation of such areas as precisely as pos-
sible, describe any restrictions, include
a telephone number for FAA to contact
the District, and be sent to: Federal
Aviation Administration, Area Traffic
Service, Flight Services Division
(AAT-432), 800 Independence Avenue
SW., Washington, DC 20591.

(b) The removal of the present prohi-
bition on seaplane operations will be
effective one year from the date of pub-
lication of these regulations. The Dis-
trict Engineer should complete the ex-
amination, investigation, determina-
tion and notification to the FAA of
projects, or portions thereof, where
seaplane operations are prohibited or
restricted, within one year from the
date of this regulation. The District
Engineer may extend the present pro-
hibition for up to one additional year if
he cannot complete his examination,
investigation, determination, and noti-
fication within one year. In such event,
he should notify the FAA by letter and
publish other appropriate notices. Any
further extension of time will require
the approval of the Chief of Engineers.

(c) After he has completed his exam-
ination, investigation, determination
and notification of the FAA of projects,
or portions thereof where seaplane op-
erations will be prohibited or re-
stricted, The District Engineer should
periodically reevaluate his determina-
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tion as additional operational data be-
comes available. He may modify, de-
lete, or add projects, or portions there-
of, where seaplane operations are pro-
hibited or restricted. Except where im-
mediate action is required, he should
consult with appropriate public au-
thorities and private interests for their
guidance with regard to such actions.
Notification of these actions shall be
forwarded to the FAA as indicated in
paragraph (a)(6) of this section.

§328.7 Other authorities.

Nothing in the preceding provisions
bestows authority to deviate from
rules and regulations or prescribed
standards of the State Aeronautical
Agency, Federal Aviation Administra-
tion, Coast Guard, or other appropriate
Federal, state, or local authority.

PART 330—REGULATION OF LAW
ENFORCEMENT SERVICES CON-
TRACTS AT CIVIL WORKS WATER
RESOURCE PROJECTS ADMINIS-
TERED BY THE CHIEF OF ENGI-
NEERS

Sec.
330.1
330.2
330.3
330.4
330.5
330.6
330.7
330.8

Purpose.
Applicability.
References.
General.
Policy.
Criteria.
Funding.
Annual report.

AUTHORITY: Sec. 120 of the Water Resource
Development Act of 1976, 90 Stat. 2917.

SOURCE: 42 FR 61986, Dec. 8, 1977, unless
otherwise noted.

§330.1 Purpose.

This regulation provides policy and
guidance for the establishment and
management of the contract law en-
forcement program including prepara-
tion of and management of contracts
ensuing from this program.

§330.2 Applicability.

This regulation is applicable to all
field operating agencies having respon-
sibilities for Civil Works water re-
source development projects.
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§330.3 References.

(a) Section 4 of the Flood Control Act
of 1944, as amended (16 U.S.C. 460d).

(b) Section 234 of the River and Har-
bor and Flood Control Act of 1970 (Pub.
L. 91-611, 84 Stat. 1818).

(c) Section 120 of the Water Resource
Development Act of 1976 (Pub. L. 94-
587, 90 Stat. 2917).

(d) 36 CFR chapter Il1.

(e) ER 190-2-3.

(f) ER 190-3-4.

§330.4 General.

(a) Section 120(a) of reference
§330.3(c) authorizes the Secretary of
the Army, acting through the Chief of
Engineers, to contract with States and
their political subdivisions for the pur-
pose of obtaining increased law en-
forcement services at water resource
development projects under the juris-
diction of the Secretary of the Army to
meet needs during peak visitation peri-
ods.

(b) Further, section 120(b) of the Act
authorizes a maximum appropriation
of up to $6,000,000 per fiscal year for the
fiscal years ending 30 September 1978
and 30 September 1979, to carry out sec-
tion 120(a).

§330.5 Policy.

(a) It is the policy of the Corps of En-
gineers to provide, to the extent of its
authorities, a safe and healthful envi-
ronment for public use of lands and wa-
ters at Civil Works water resource de-
velopment projects. To insure this safe
and healthful environment, and to aug-
ment the citation authorities granted
to the Corps of Engineers by reference
§330.3(b), District Engineers, subject to
the authority of the Division Engi-
neers, as set out below, are hereby del-
egated the authority to contract with
States or their political subdivisions to
obtain increased law enforcement serv-
ices at Civil Works water resource de-
velopment projects. Division Engineers
are hereby delegated the authority to
approve any minor deviations from this
regulation except that any substantial
deviations from the policies expressed
within this regulation will require the
prior approval of the Chief of Engineers
or his authorized representative. Any
required approval for deviation shall be
made prior to the execution of the con-
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tract. When fiscal year 1978 and fiscal
year 1979 work allowances are issued,
instructions will be furnished on re-
porting requirements and the control
of expenditures.

(b) Contracts for law enforcement
services, as authorized in §330.5(a),
shall be subject to the terms and condi-
tions as provided for within this regu-
lation and in accordance with standard
contracting and accounting procedures
applicable to the Corps of Engineers.

(c) This regulation is not intended to
diminish or otherwise limit the exist-
ing law enforcement responsibilities of
the State or local law enforcement
agencies.

(d) Contract law enforcement person-
nel shall not be given Federal citation
authority for enforcement of regula-
tions contained in title 36 of the Code
of Federal Regulations, Chapter 11l nor
shall they be empowered to enforce
such regulations. These regulations
shall remain the responsibility of the
Corps of Engineers.

(e) Contracts for increased law en-
forcement shall be for those projects or
portions of projects that are operated
and maintained by the Corps of Engi-
neers. Law enforcement services will
not be provided under this program to
those outgrant areas operated and
maintained by a non-Federal sponsor.

§330.6 Criteria.

(@) In order to provide reimburse-
ment for law enforcement services sup-
plied by a State or local law enforce-
ment agency, a contract must be exe-
cuted and approved in accordance with
this regulation prior to the provisions
of such services.

(b) The authorized contract law en-
forcement program extends only to 30
September 1979. Law enforcement serv-
ices acquired by contract under this
program shall be limited to those in-
creased law enforcement services re-
quired to meet the needs of the public
during peak visitation periods. Accord-
ingly, the contract period shall not ex-
tend beyond the dates of 1 April
through 30 September inclusive, and in
no event shall the contract be written
for more than 120 days within that
time period. The contract may provide
for an option to renew for a similar, ad-
ditional period not to exceed 120-day
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period in Fiscal Year 1979. Any excep-
tions to this criteria must be approved
by the Chief of Engineers or his author-
ized representative.

(c) Contracts shall be consummated
only with those public law enforcement
agencies legally empowered to enforce
State and local criminal and civil laws
within their respective political juris-
dictions. In light of this requirement
and the authority cited in §330.3(c), it
is recognized that sole source negotia-
tions may necessarily be utilized in the
procurement of these services. In nego-
tiating law enforcement contracts with
these agencies the District Engineer
must determine the reasonableness of
the price for the law enforcement serv-
ices offered under the contract. Such a
determination shall be made prior to
execution of the contract, in accord-
ance with the applicable Contract Cost
Principles and Procedures as set out in
ASPR, section 15, part 7, and as subject
to the policies contained in this regula-
tion. Such a determination shall be
contained in the official contract file
and must accompany any requests for
deviations from the Division Engineer
or Chief of Engineers as provided for in
§330.5(a) of this regulation. Contract
law enforcement personnel must meet
all the qualifications, including mini-
mal law enforcement training, required
by State and local laws and regula-
tions.

(d) The contractor shall provide all
personnel, equipment and supplies
which are required to provide the in-
creased law enforcement services con-
tracted for by the District Engineer.
The Corps of Engineers shall not reim-
burse the contractor for the purchase
of any equipment or supplies desired by
the contractor for use under this pro-
gram. However, the Corps of Engineers
shall reimburse the contractor for the
reasonable costs incurred by him in the
rental or use of such equipment which
is allocated to the work performed by
him under the contract. Such use shall
include:

(1) A depreciation or use allowance
for such equipment as determined by
the service life evaluation system used
by the contractor, and (2) the costs of
necessary maintenance, repair, and up-
keep of the property which neither
adds to the permanent value of the
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property nor appreciably prolongs its
intended life, but keeps it at an effi-
cient operating condition.

(e) Reimbursement for law enforce-
ment services shall be considered only
for increased law enforcement services
to meet needs during peak visitation
periods. Each District Engineer shall
evaluate and establish a normal law
enforcement service standard for each
contract situation and include such
standard in the plan of operation to be
developed in accordance with §330.6(h).
Each District Engineer shall evaluate
the existing law enforcement services
now being provided by State or local
law enforcement agencies at those
water resources projects or recreation
areas where it is anticipated that law
enforcement service contracts may be
executed, and determine the scope in-
cluding the type and amount, of law
enforcement service which exceeds the
normal law enforcement standard, and
which will become eligible for reim-
bursement under the contract. Nor-
mally, requests by the District Engi-
neer or his authorized representative
for emergency or unanticipated law en-
forcement assistance will be considered
nonreimbursable. Increased law en-
forcement services, eligible for reim-
bursement under the terms of the con-
tract, shall be those regularly sched-
uled patrols or surveillance in excess of
the normal law enforcement standard
presently being provided by the con-
tractor.

(f) An appropriate orientation pro-
gram will be given by Corps personnel
to all contract law enforcement person-
nel assigned to Corps projects. The pur-
pose of this orientation will be to fa-
miliarize the contract law enforcement
personnel with the policies and proce-
dures of the Corps of Engineers, and to
familiarize Corps personnel with the
functions and duties of the State or
local law enforcement agency. The
Corps of Engineers shall reimburse the
contractor for the cost per man hour as
set out in §330.6(h)(4) for attending the
orientation program.

(g) The contractor shall be required
to keep a record of the services pro-
vided to the District under the terms
and conditions of the contract in ac-
cordance with the criteria established
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in the plan of operation required in
§330.6(h).

(h) The District Engineer, in coopera-
tion with the Contractor, shall prepare
a Plan of Operation for the Provision of
law enforcement services as an attach-
ment to the contract. The Plan of Op-
eration shall contain, but not nec-
essarily be limited to, the following in-
formation:

(1) Identify, by name and location,
the project or projects and specific
areas (recreation and others) that re-
quire law enforcement services.

(2) Describe the normal law enforce-
ment services to be provided by the
Contractor without reimbursement by
the Government (see §330.6(e)). ldentify
time of day, number of hours-per-day
number of days-per-week, and the num-
ber of patrols.

(3) Describe the increased law en-
forcement services to be provided by
the Contractor under the contract.
Identify the time-of-day, number of
hours-per-day, number of days-per-
week, number of patrols, manpower per
patrol, and effective starting and end-
ing dates.

(4) ldentify the cost-per-man-hour for
the provision of reimbursable law en-
forcement services, and identify the
costs for utilization and operation,
maintenance and repair of such equip-
ment as allocated for use under the
contract. (See §330.6(d).)

(5) The District Engineer and the
Contractor should designate specific
individuals to issue or receive requests
for reimbursable law enforcement serv-
ices under the contract.

(6) Describe the billing procedures to
be utilized for the increased law en-
forcement services. The Contractor
shall provide, at a minimum, the total
charges, the number of hours involved,
and starting and ending dates of the
billing period.

(7) The Contractor shall prepare a
Daily Law Enforcement Log (see
§330.6(g) for the law enforcement serv-
ices rendered as specified in
§330.6(h)(3)). These logs shall be com-
piled by the Contractor and submitted
to the District Engineer or his des-
ignated representative on a regular
basis throughout the life of the con-
tract. It is intended by this reporting
requirement to minimize the paper-
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work burden on behalf of the Contrac-
tor while, at the same time, providing
assurance to the Government with an
adequate information base on which to
administer the law enforcement serv-
ices being provided under the contract.
Any requirement for additional infor-
mation to be contained in these reports
due to unique or special circumstances
encountered in negotiating a Plan of
Operation with a particular law en-
forcement jurisdiction must receive
the prior approval of the Division Engi-
neer.

§330.7 Funding.

(a) Section 330.3(c) sets forth the
maximum authorized funds for law en-
forcement contracting in FY 1978 and
FY 1979. The Division funding levels for
FY 1978 are based on information as
previously submitted.

(b) The FY 1979 funding request for
law enforcement contracting will be
submitted as part of the FY 1979 budget
submittal.

§330.8 Annual report.

(RCS-DAEN-CWO0-53) The Division
Engineer will submit a consolidated
annual report to reach HQDA (DAEN-
CWO-R) WASH DC 20314 not later than
30 October. This requirement expires 30
October 1979. The report will contain
the following:

(a) Districts reporting.

(b) Number assigned each contract.

(c) Name of projects covered under
each contract.

(d) Number of man-hours of increased
law enforcement services provided
under each contract.

(e) Total contract cost.

(f) Cost per man-hour for each con-
tract.

(g) Corps of Engineers administrative
or overhead costs associated with each
contract.

(h) Number of arrests and type of of-
fense committed, i.e., assault, bur-
glary, auto theft, etc.

(i) The Division Engineers assess-
ment of the effects of the contract law
enforcement program and rec-
ommendation.



§331.1

PART 331—REGULATIONS GOV-
ERNING THE PROTECTION, USE
AND MANAGEMENT OF THE
FALLS OF THE OHIO NATIONAL
WILDLIFE CONSERVATION AREA,
KENTUCKY AND INDIANA

Sec.
331.1
331.2
331.3
331.4
331.5
331.6
331.7
331.8
331.9
331.10
331.11
331.12
331.13
331.14

Applicability and scope.

Policy.

Hunting and trapping.

Fishing.

Explosives and fireworks.

Public property.

Sanitation.

Picnicking.

Camping.

Swimming.

Special events.

Vehicles.

Vessels.

Aircraft.

331.15 Fires.

331.16 Interference with government em-
ployees.

331.17 Minerals.

331.18 Restrictions.

331.19 Commercial activities.

331.20 Advertisement.

331.21 Unauthorized structures.

331.22 Abandonment of personal property.

331.23 Control of animals.

331.24 Permits.

331.25 Violation of regulations.

AUTHORITY: Pub. L. 97-137.

SOURCE: 48 FR 40720, Sept. 9, 1983, unless
otherwise noted.

§331.1 Applicability and scope.

(a) The regulations contained in this
part apply to those lands and waters
within the established boundary of the
Falls of the Ohio National Wildlife
Conservation Area (WCA). Included in
this boundary, which was published in
the FEDERAL REGISTER of August 12,
1982, are publicly and privately owned
lands, waters and improvements. The
Federal Government, acting through
the Corps of Engineers, will acquire
such rights to privately-owned prop-
erties in the WCA as are necessary to
carry out the purposes of title 11, Pub.
L. 97-137. The regulations prescribed
herein are for the use, management
and protection of the resources of the
WCA and all persons entering, using or
visiting within the boundaries of the
WCA are subject to these regulations.
All other applicable Federal, State and
local laws and regulations remain in
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full force and effect. The District Engi-
neer, US Army Corps of Engineers, ex-
ercises non-exclusive jurisdiction over
the lands and waters of the WCA and
enforces these regulations.

(b) The WCA boundary encompasses
an existing hydroelectric generating
station and the McAIlpine Locks and
Dam, operating navigation structures
which are part of the authorized Ohio
River Navigation System. The contin-
ued operation and maintenance of this
system take precedence over the pur-
poses of the WCA, except that such op-
eration and maintenance will be con-
sistent with the basic purpose of the
WCA as regards prohibition of hunting,
vandalism, and dumping of refuse.
Management of the WCA to achieve its
intended purposes will, to the extent
practicable, be accomplished in a man-
ner consistent and compatible with
continued generation of electricity and
navigation on the Ohio River, includ-
ing operation and maintenance of the
McAlpine Locks and Dam and the Lou-
isville Repair Station and material
storage areas located on Shippingport
Island.

§331.2 Policy.

(a) It is the policy of the Secretary of
the Army, acting through the Chief of
Engineers, to manage the natural and
cultural resources of the WCA in the
public interest, providing the public
with safe and healthful recreational op-
portunities while protecting and en-
hancing these resources.

(b) Unless otherwise indicated herein,
the term District Engineer shall include
the authorized representatives of the
District Engineer.

(c) The WCA shall be available to the
public without regard to sex, race,
color, creed or national origin. No les-
see, licensee or concessionaire provid-
ing a service to the public shall dis-
criminate against any person because
of sex, race, creed, color, or national
origin in the conduct of the operations
under the lease, license, or concession
contract.

§331.3 Hunting and trapping.

Unless authorized in writing by the
District Engineer:
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(a) The hunting, trapping, catching,
molesting, Killing, or having in posses-
sion any wild animal or bird, or taking
the eggs of any such bird, is prohibited.

(b) Possession of equipment (includ-
ing, but not limited to, firearms, am-
munition, traps, projectile firing de-
vices including bow and arrow) which
could be used for hunting, trapping, or
the taking of wildlife, is prohibited.

§331.4 Fishing.

Unless otherwise authorized in writ-
ing by the District Engineer:

(a) Fishing is only permitted in ac-
cordance with the laws and regulations
of the State within whose exterior
boundaries that portion of the WCA is
located, and such laws and regulations
which are now or may hereafter be in
effect are hereby adopted as part of
these regulations.

(b) Fishing by means of the use of
drugs, poisons, explosives, bow and
arrow or electricity is prohibited.

(c) Commercial fishing and fishing
with gill nets, trammel nets, hoop nets,
bow and arrow or trot lines is prohib-
ited.

§331.5 Explosives and fireworks.

Unless otherwise authorized in writ-
ing by the District Engineer.

(a) The possession or use of fireworks
is prohibited.

(b) The possession or use of explo-
sives is prohibited.

§331.6 Public property.

Unless otherwise authorized in writ-
ing by the District Engineer, the de-
struction, injury, defacement, removal,
or any alteration of public property in-
cluding, but not limited to natural for-
mations, paleontological features, his-
torical and archaeological features and
vegetative growth is prohibited. Any
such destruction, removal, or alter-
ation of public property shall be in ac-
cordance with the conditions of any
permission granted.

§331.7 Sanitation.

(a) Garbage, trash, rubbish, litter, or
any other waste material or waste lig-
uid generated on the WCA shall be re-
moved from the area or deposited in re-
ceptacles provided for that purpose.
The improper disposal of such wastes
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within the boundaries of the WCA is
prohibited.

(b) The use of refuse containers for
the disposal of refuse not generated on
the WCA is prohibited.

(c) It is a violation to bring any ma-
terial onto the WCA for the purpose of
disposal.

(d) The discharge or placing of sew-
age, galley waste, garbage, refuse or
pollutants into the WCA waters from
any vessel or watercraft is prohibited.

§331.8 Picnicking.

(a) Picnicking is permitted only in
designated areas.

(b) Picnickers shall remove all per-
sonal equipment and clean their sites
upon departure.

§331.9 Camping.

Camping is not permitted within the
WCA.

§331.10 Swimming.

Swimming is prohibited unless au-
thorized in writing by the District En-
gineer.

§331.11 Special events.

(a) Special events including, but not
limited to, water carnivals, boat regat-
tas, music festivals, dramatic presen-
tations, or other special recreation pro-
grams are prohibited unless written
permission has been granted by the
District Engineer.

(b) The public shall not be charged
any fee by the sponsor of such per-
mitted event unless the District Engi-
neer has approved in writing the pro-
posed schedule of fees. The District En-
gineer shall have authority to revoke
permission and require removal of any
equipment upon failure of the sponsor
to comply with terms and conditions of
the permit/permission. Any violation
shall constitute a separate violation
for each calendar day in which it oc-
curs.

§331.12 Vehicles.

(a) The use of a vehicle off roadways
is prohibited except as may be author-
ized by the District Engineer.

(b) Vehicles shall not be parked in
violation of any posted restriction, or
in such a manner as to endanger any
Federal property to include natural
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features. The owner of any vehicle
parked in violation of this section shall
be presumed to have parked it, and un-
less rebutted such presumption will be
sufficient to sustain a conviction as
provided for in §331.25.

(¢) Vehicles shall be operated in ac-
cordance with all posted regulations.

(d) Driving or operating any vehicle
in a careless, negligent, or reckless
manner, heedlessly or in willful dis-
regard for the safety of other persons,
or in such manner as to endanger any
property or environmental feature, or
without due care or at a speed greater
than is reasonable and prudent under
prevailing conditions with regard to
traffic, weather, road, light and surface
conditions, is prohibited.

(e) This section pertains to all vehi-

cles, including, but not limited to,
automobiles, trucks, motorcycles,
minibikes, trail bikes, snowmobiles,

dune buggies, all terrain vehicles, bicy-
cles, trailers, campers, or any other
such equipment.

(f) Except as authorized by the Dis-
trict Engineer, no person shall operate
any motorized vehicle without a proper
and effective exhaust muffler, or with
an exhaust muffler cutout open, or in
any other manner which renders the
exhaust muffler ineffective in muffling
the sound of engine exhaust.

§331.13 Vessels.

(a) Vessels or other watercraft may
be operated in the WCA waters except
in prohibited or restricted areas in ac-
cordance with posted regulations and
applicable Federal, State and local
laws.

(b) All vessels when not in actual use
shall be removed from the WCA unless
securely moored at mooring facilities
approved by the District Engineer. The
placing of floating or stationary moor-
ing facilities to, or interfering with, a
buoy, channel marker, or other naviga-
tional aid is prohibited.

(c) The operation of vessels or other
watercraft in a careless, negligent, or
reckless manner so as to endanger any
property (including the operator and/or
user(s) of the vessel or watercraft) is
prohibited.
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§331.14 Aircraft.

(a) The operation of aircraft on WCA
lands and waters is prohibited, unless
authorized in writing by the District
Engineer.

(b) Except in extreme emergencies
threatening human life or serious prop-
erty loss, the air delivery of any person
or thing by parachute, helicopter, or
other means onto project lands or wa-
ters without written permission of the
District Engineer is prohibited.

(c) The provisions of this section
shall not be applicable to aircraft en-
gaged on official business of the Fed-
eral Government or used in emergency
rescue in accordance with the direc-
tions of the District Engineer.

§331.15 Fires.

Open fires are prohibited unless con-
fined to fireplaces, grills, or other fa-
cilities designed for this purpose as
designated by the District Engineer.
Fires shall not be left unattended and
must be completely extinguished prior
to departure.

§331.16 Interference with government
employees.

Interference with any Government
employee in the conduct of his or her
official duties pertaining to the admin-
istration of these regulations is prohib-
ited. It is a violation to fail to comply
with a lawful order directed by any
Government employee or to knowingly
give any false, fictitious, or fraudulent
report or other information to any gov-
ernment employee in the performance
of his or her official duties pertaining
to the administration of these regula-
tions.

§331.17 Minerals.

All activities in connection with
prospecting, exploration, development,
mining or other removal or the proc-
essing of mineral resources and all uses
reasonably incident thereto are prohib-
ited.

§331.18 Restrictions.

The District Engineer may establish
and post a schedule of visiting hours
and/or restrictions on the public use of
a portion or portions of the WCA. The
District Engineer may close or restrict
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the use of the WCA or portion of the
WCA when necessitated by reason of
public health, public safety, security,
maintenance, or other reasons in the
public interest. Entering or using the
project in a manner which is contrary
to the schedule of visiting hours, clo-
sure or restrictions is prohibited.

§331.19 Commercial activities.

Unless otherwise authorized in writ-
ing by the District Engineer, the en-
gaging in or solicitation of business or
money is prohibited.

§331.20 Advertisement.

Unless otherwise authorized in writ-
ing by the District Engineer, advertis-
ing by the use of billboards, signs,
markers, audio devices, or any other
means whatsoever including handbills,
circulars, and posters is prohibited.
Vessels or vehicles with
semipermanent or permanently in-
stalled signs are exempt if being used
for authorized recreational activities
or special events and in compliance
with all other rules and regulations
pertaining to vessels and vehicles.

§331.21 Unauthorized structures.

The construction, placing, or contin-
ued existence of any structure of any
kind under, upon, in, or over WCA
lands or waters is prohibited unless a
permit, lease, license, or other appro-
priate written agreement therefor has
been issued by the District Engineer.
Structures not so authorized are sub-
ject to summary removal or impound-
ment by the District Engineer. The de-
sign, construction, placing, existence,
or use of structures in violation of the
terms of the permit, lease, license, or

other written agreement therefor is
prohibited.
§331.22 Abandonment of personal

property.

(a) Personal property of any kind left
unattended upon WCA lands or waters
for a period of 24 hours shall be consid-
ered abandoned and may be impounded
and stored at a storage point des-
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ignated by the District Engineer who
may assess a reasonable impoundment
fee. Such fee shall be paid before the
impounded property is returned to its
owner.

(b) If abandoned property is not
claimed by its owner within 3 months
after the date it is received at the stor-
age point designated by the District
Engineer, it may be disposed of by pub-
lic or private sale or by other means
determined by the District Engineer.
Any net proceeds from the sale of prop-
erty shall be conveyed unto the Treas-
ury of the United States as miscellane-
ous receipts.

§331.23 Control of animals.

(@) No person shall bring or allow
horses, cattle, or other livestock in the
WCA.

(b) No person shall bring dogs, cats,
or other pets into the WCA unless
penned, caged, or on a leash under 6
feet in length, or otherwise under phys-
ical restraint at all times. Unclaimed
or unattended animals are subject to
immediate impoundment and removal
in accordance with State and local
laws.

§331.24 Permits.

It shall be a violation of these regula-
tions to refuse to or fail to comply
with the terms or conditions of any
permit isued by the District Engineer.

§331.25 Violation of regulations.

Anyone violating the provisions of
this regulation shall be subject to a
fine of not more than $500 or imprison-
ment for not more than 6 months, or
both. AIll persons designated by the
Chief of Engineers, U.S. Army Corps of
Engineers, for that purpose shall have
the authority to issue a citation for
the violation of these regulations, re-
quiring the appearance of any person
charged with violation to appear before
the U.S. Magistrate within whose juris-
diction the violation occurred.

PARTS 332—399 [RESERVED]
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PART 400—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Sec.

400.735-1 Adoption of regulations.

400.735-2 Review of statements of employ-
ment and financial interests.

400.735-3 Disciplinary and other remedial
action.

400.735-4 Gifts, entertainment, and favors.

400.735-5 Outside employment and other ac-
tivity.

400.735-6 Specific provisions of agency regu-
lations governing special Government
employees.

400.735-7 Statements of employment and fi-
nancial interests.

400.735-8 Supplementary statements.

AUTHORITY: E.O. 11222, 30 FR 6469, 3 CFR
1965 Supp.; 5 CFR 735.101 et seq.

SOURCE: 33 FR 15379, Oct. 17, 1968, unless
otherwise noted.

§400.735-1 Adoption of regulations.

Pursuant to 5 CFR 735.104(f), the
American Battle Monuments Commis-
sion (referred to hereinafter as the
agency) hereby adopts the following
sections of part 735 of title 5, Code of
Federal Regulations: §§735.101, 735.102,
735.201a, 735.202 (a), (d), (e), (f), 735.210,
735.302, 735.303(a), 735.304, 735.305(a),
735.403(a), 735.404, 735.405, 735.407—
735.411, 735.412 (b) and (d). These adopt-
ed sections are modified and supple-
mented as set forth in this part.

8§400.735-2 Review of statements of
employment and financial interests.

Each statement of employment and
financial interests submitted under
this part shall be reviewed by the Offi-
cer in Charge, U.S. Office, except those
of the Officer in Charge, U.S. Office,
and the Secretary, American Battle
Monuments Commission. The state-
ment of the Officer in Charge, U.S. Of-
fice, shall be reviewed by the Secretary
of the American Battle Monuments
Commission. The statement of the Sec-
retary, American Battle Monuments
Commission, shall be reviewed by the
Chairman of the Agency. When a re-
view indicates a conflict between the
interests of an employee or special
Government employee of the agency
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and the performance of his services for
the Government, the reviewer shall
have the indicated conflict brought to
the attention of the employee or spe-
cial Government employee, grant the
employee or special Government em-
ployee an opportunity to explain the
indicated conflict, and attempt to re-
solve the indicated conflict. If the indi-
cated conflict cannot be resolved, the
reviewer shall forward a written report
on the indicated conflict to the Chair-
man, American Battle Monuments
Commission, through the counselor for
the agency designated under 5 CFR
735.105(a).

8400.735-3 Disciplinary and other re-
medial action.

An employee or special Government
employee of the agency who violates
any of the regulations in this part or
adopted under §400.735-1 may be dis-
ciplined. The disciplinary action may
be in addition to any penalty pre-
scribed by law for the violation. In ad-
dition to or in lieu of disciplinary ac-
tion, remedial action to end conflicts
or appearance of conflicts of interest
may include but is not limited to:

(a) Changes in assigned duties;

(b) Divestment by the employee or
special Government employee of his
conflicting interest; or

(c) Disqualification for a particular
assignment.

§400.735-4 Gifts,
favors.

entertainment, and

The agency authorizes the exceptions
to 5 CFR 735.202(a) set forth in 5 CFR
735.202(b) (1)-(4).

§400.735-5 Outside employment and
other activity.

An employee of the agency may en-
gage in outside employment or other
outside activity not incompatible with
the full and proper discharge of the du-
ties and responsibilities of his Govern-
ment employment. An employee who
engages in outside employment shall
report that fact in writing to his super-
visor.
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8400.735-6 Specific provisions of agen-
cy regulations governing special
Government employees.

(a) Special Government employees of
the agency shall adhere to the stand-
ards of conduct applicable to employ-
ees as set forth in this part and adopt-
ed under §400.735-1, except 5 CFR
735.203(b).

(b) Special Government employees of
the agency may teach, lecture, or write
in a manner not inconsistent with 5
CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
agency authorizes the same exceptions
concerning gifts, entertainment, and
favors for special Government employ-
ees as are authorized for employees by
§400.735-4.

§400.735-7 Statements of employment
and financial interests.

(a) In addition to the employees re-
quired to submit statements of employ-
ment and financial interests under 5
CFR 735.403(a), employees in the follow-
ing named positions shall submit state-
ments of employment and financial in-
terests:

(1) Secretary;

(2) Officer in Charge, U.S. Office;

(3) Officer in Charge, European Of-
fice;

(4) Chief Maintenance Division, Euro-
pean Office;

(5) Chief Purchasing and Contracting
Branch, European Office;

(6) Officer in Charge, Mediterranean
Office;

(7) Superintendent, Manila American
Cemetery.

(b) Each statement of employment
and financial interests required by this
section shall be submitted to:

American Battle Monuments Commission
2018 Munitions Building, Washington, DC
20360. Attention: Officer in Charge.

Statements shall be submitted in dou-
ble sealed envelopes, and the inner en-
velope shall be annotated with the
words: ‘‘Statement of Employment and
Financial Interests—Attention: Officer
in Charge.”

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-
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tain a review of his complaint under
the agency’s grievance procedure.

§400.735-8 Supplementary statements.

Notwithstanding the filing of the an-
nual supplementary statement re-
quired by 5 CFR 735.406, each employee
shall at all times avoid acquiring a fi-
nancial interest that could result, or
taking an action that would result, in
a violation of the conflicts-of-interest
provisions of section 208 of title 18
U.S.C. or the regulations in this part or
adopted under §400.735-1.

PART 401 —PROCEDURES

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123-125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1949-53 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR 1949-
1953 Comp., pp. 269, 285.

8§401.1 Erection of war memorials out-
side continental limits of United
States.

Federal Government agencies, Amer-
ican citizens, States, municipalities, or
associations desiring to erect war me-
morials outside the continental limits
of the United States should proceed as
follows:

(a) Submit general idea of the memo-
rial to the American Battle Monu-
ments Commission, with a request for
the tentative allocation of the site de-
sired.

(b) When site is provisionally allo-
cated, prepare and submit the design of
the memorial, together with the in-
scription, for approval. The design of
the memorial will then be referred, in
accordance with law, by the Commis-
sion to the National Commission of
Fine Arts for its approval.

(c) After a site is allocated and the
design and inscription are approved,
the American Battle Monuments Com-
mission will, if the sponsors so desire,
consult with the foreign government
concerning the question of securing ap-
proval for the erection of the memo-
rial.

(d) When the approval of the foreign
government is obtained, the Commis-
sion will cooperate, if the sponsors so
desire, in obtaining the ground and
erection of the memorial. Such co-
operation may include construction of
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the memorial by the Commission,
using funds provided by the sponsors,
in which case user charges will be made
in accordance with general Govern-
ment policy.

[35 FR 19666, Dec. 29, 1970]

PART 402—ERECTION OF WAR ME-
MORIALS IN FOREIGN COUN-
TRIES BY AMERICAN CITIZENS,
STATES, MUNICIPALITIES, OR AS-
SOCIATIONS

AUTHORITY: Sec. 3, 70 Stat. 640, 641; 5 U.S.C.
132 note, 36 U.S.C. 123, 125; E.O. 6614, E.O.
9704, 11 FR 2675, 3 CFR 1943-1948 Comp., p. 519,
E.O. 10057, 10087, 14 FR 2585, 7287, 3 CFR, 1949-
1953 Comp., pp. 269, 285.

§402.1 Restrictions on erection.

(a) No administrative agency of the
United States shall give assistance to
American citizens, States, municipali-
ties, or associations in erecting any
war memorial outside the continental
United States unless the plan has been
approved in accordance with §401.1
above.

(b) It is the opinion of the Commis-
sion that no battlefield memorial
should be erected to any unit smaller
than a division or comparable unit or
to an individual, unless the services of
such unit or individual clearly were of
such distinguished character as to war-
rant a separate memorial.

(c) It is the opinion of the Commis-
sion that, as a general rule, memorials
should be erected to organizations
rather than to troops from a particular
locality of the United States.

(d) The policy of the Commission is
to approve plans for memorials in for-
eign countries only in cases in which
the sponsors make adequate and per-
manent arrangements for their mainte-
nance. If the sponsors so desire, the
Commission will maintain such memo-
rials, including those previously exist-
ing which it deems worthy of preserva-
tion, using funds provided by the spon-
sors; in such cases it will make user
charges in accordance with general
Government policy.

[35 FR 19666, Dec. 29, 1970]
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PART 403—ERECTION OF MEMO-
RIAL MONUMENTS, BUILDINGS,
AND HEADSTONES IN AMERICAN
CEMETERIES LOCATED OUTSIDE
THE UNITED STATES AND ITS TER-
RITORIES AND POSSESSIONS

AUTHORITY: Sec. 3, 70 Stat. 641; 36 U.S.C.
123; E.O. 6614, Feb. 26, 1934; E.O. 9704, 3 CFR,
1943-1948 Comp., 519; E.O. 10057, 10087, 3 CFR
1949-1953 Comp., pp. 269, 285.

8§403.1 Restrictions on erection.

(@ No memorial monuments or
buildings shall be placed in these ceme-
teries unless the design and site have
been approved by the American Battle
Monuments Commission. No steps to-
ward the erection of any memorial
monument or building in these ceme-
teries should be taken until the idea
has first been approved by the Amer-
ican Battle Monuments Commission.

(b) There shall be no variation in the
types of headstones officially adopted
for use in American cemeteries located
outside the United States and its Terri-
tories and possessions.

[13 FR 6812, Nov. 19, 1948, as amended at 23
FR 9780, Dec. 19, 1958]

PART  404—PROCEDURES = AND
GUIDELINES FOR COMPLIANCE
WITH THE FREEDOM OF INFOR-
MATION ACT

Sec.
404.1
404.2
404.3
404.4
404.5
404.6
404.7

Purpose.

General policy.

Response to requests.

Denial of access.

Appeals.

Fees to be charged.

Assessment and collection of fees.
404.8 Categories of requesters.

404.9 Waiver of fees.

404.10 Maintenance of statistics.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 53 FR 120, Jan. 5, 1988, unless oth-
erwise noted.

§404.1 Purpose.

These guidelines prescribe procedures
to obtain information and records of
the American Battle Monuments Com-
mission under the Freedom of Informa-
tion Act of 1986, 5 U.S.C. 552(a)(4)(A)(i).
This act requires each agency to pro-
mulgate regulations that specify the
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schedule of fees for processing FOIA re-
quests and the guidelines when fees
may be waived. It applies only to
records and information of the Com-
mission which are in the Commission’s
custody.

8§404.2 General policy.

Public requests for information from
the records of the American Battle
Monuments Commission should be sent
to the Freedom of Information Rep-
resentative, American Battle Monu-
ments Commission, Room 5127, Casimir
Pulaski Building, 20 Massachusetts
Ave., NW., Washington, DC 20314. They
may also be sent to its field offices at
the addresses listed below:

(a) Officer-in-Charge, European Of-
fice, American Battle Monuments
Commission, APO New York 09777.

(b) Officer-in-Charge, Mediterranean
Office, American Battle Monuments
Commission, APO New York 09794.

(c) Superintendent, Manila American
Cemetery, FPO San Francisco 96528.

(d) Superintendent, Corozal Amer-
ican Cemetery, The American Battle
Monuments Commission, Attn: AFZU-
AG-CRB, Drawer #38, APO Miami, FL
34004-5000.

(e) Superintendent, Mexico City Na-
tional Cemetery, American Battle
Monuments Commission, c/o U.S. Em-
bassy, Mexico, P.O. Box 3087, Laredo,
TX 78044-3087.

§404.3 Response to requests.

(a) Except for records and informa-
tion exempted from disclosure by 5
U.S.C. 552(a)(1), all records of the Com-
mission or in its custody are available
to any person who requests them.

(b) Requests for information from the
public will be honored within ten work-
ing days unless the confidentiality of
such information is protected by law,
or when it is necessary to search and/or
collect records in separate offices or
another office of the Commission,
which would usually require more than
ten working days.

(¢) Whenever information cannot be
dispatched within ten work days after
receipt of request, an interim reply will
be sent informing the requester of the
status of the request.

(d) The records of the ABMC may be
examined and copied between the hours
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of 8:00 a.m. and 3:30 p.m., Monday
through Friday under the supervision
of the Freedom of Information rep-
resentative.

§404.4 Denial of access.

(a) Letters denying confidential in-
formation will be dispatched within ten
working days of receipt of the request
and will be signed by one of the below
listed personnel:

(1) Officer-in-Charge, ABMC Euro-
pean Office.
(2) Officer-in-Charge, ABMC Medi-

terranean Office.

(3) Directors, ABMC Washington Of-
fice.

(4) Secretary, ABMC.

(b) Letters denying access to infor-
mation will:

(1) Provide the requester with the
reason for denial,

(2) Inform the requester of his or her
right to appeal the denial within 30
days,

(3) Give the name of the official to
whom the appeal may be sent.

(c) If an unusual circumstance delays
a decision concerning access to infor-
mation, the requester will be informed
of the delay within ten working days of
the request’s initial receipt. In no case
will the decision be delayed more than
20 working days from initial receipt of
the request.

(d) A copy of each denial of informa-
tion will be furnished to the Secretary,
ABMC at the time of its dispatch.

§404.5 Appeals.

(a) The Secretary is the appellate au-
thority for all denials except those
which he authors. The Chairman is the
appellate authority for denials au-
thored by the Secretary.

(b) The requester will be informed of
the decision on his or her appeal within
20 working days after its receipt. If the
denial is upheld, the requester will be
advised that there are provisions for
judicial review of such decisions under
the Freedom of Information Act.

(c) In the event a court finds that the
American Battle Monuments Commis-
sion has arbitrarily and capriciously
withheld information from the public
and a subsequent Office of Personnel
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Management investigation finds agen-
cy personnel responsible, these person-
nel will be subject to disciplinary ac-
tion by the American Battle Monu-
ments Commission.

8§404.6 Fees to be charged.

While most information will be fur-
nished promptly at no cost as a service
to the general public, fees will be
charged if the cost of search and dupli-
cation warrants. In those instances
where ABMC deems it necessary to
charge a fee, ABMC shall use the most
efficient and least costly methods to
comply with requests for documents,
drawings, photographs, and any other
materials made available under the
FOIA. The Freedom of Information
Representative shall charge the fees
stated in paragraphs (a) through (g) of
this section. The Freedom of Informa-
tion Representative shall, however,
waive the fees in the circumstances
stated in §404.9. The specific fees which
ABMC shall charge the requester when
so required by the FOIA are as follows:

(@) Manual searches of records. $9.00
per hour for clerical personnel; $15.00
per hour for supervisory personnel.

(b) Computer searches for records. Fees
for searches of computerized records
shall be the actual cost to the Commis-
sion but shall not exceed $12.00 per
hour. This fee includes machine time
and that of the operator and clerical
personnel. The fee for computer print-
outs shall be $.40 per page. The word
““page’’ refers to paper copies of stand-
ard computer size, which normally are
11 x 15 inches.

(c) Copying fee. The machine copy fee
for each page up to 8% x 14 shall be $.25
per page. Copying fees shall not be
charged for the first 100 pages of copies
unless the copies are requested for
commercial purposes.

(d) $2.00 for each 8 x 10 inch black and
white photograph.

(e) $3.00 for each 8 x 10 inch color pho-
tograph.

(f) $1.75 per cemetery booklet.

(g) $1.50 per lithograph.

§404.7 Assessment and collection of
fees.

(a) Assessment of fees. (1) ABMC shall

assess interest charges on an unpaid

bill starting on the 31st day following
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the day on which the billing was dis-
patched. Once the fee has been received
by ABMC, even if not processed, ac-
crual of interest will cease. Interest
will be at the rate prescribed in section
3717 of title 31 U.S.C. and will accrue
from the date billing is sent.

(2) Charges for unsuccessful searches. If
ABMC estimates that charges for an
unsuccessful search may exceed $10.00,
it shall so inform the requester unless
the requester has indicated in advance
a willingness to pay fees as high as
those anticipated. Such notice shall
offer the requester the opportunity to
confer with agency personnel with the
object of reformulating the request to
meet the requester’s needs at a lower
cost. Dispatch of such a notice shall
temporarily suspend the ten day period
for response by ABMC until a reply is
received from the requester.

(3) Aggregating requests. Except for re-
quests that are for a commercial use,
ABMC shall not charge for the first
two hours of search time or for the
first 100 pages of reproduction. How-
ever, a requester may not file multiple
requests at the same time, each seek-
ing portions of a document or docu-
ments, solely in order to avoid pay-
ment of fees. When ABMC believes that
a group of requesters are acting in con-
cert and attempting to divide a request
into a series of requests for the purpose
of evading the assessment of fees,
ABMC shall aggregate any such re-
quests and charge accordingly. One ele-
ment to be considered is the time pe-
riod in which the requests have been
made. Before aggregating requests
from more than one requester, ABMC
must be reasonably certain that the re-
questers are acting specifically to
avoid payment of fees. In no case shall
ABMC aggregate multiple requests on
unrelated subjects from one requester.

(4) Advance payments. ABMC shall not
require payment for fees before work
has commenced or continued on a re-
quest unless:

(i) ABMC estimates that the charges
may exceed $25.00. In such an event,
ABMC shall notify the requester of the
estimated cost and may require an ad-
vance payment of an amount up to the
full amount of estimated charges; or

(i) A requester has previously failed
to pay a fee within 30 days of the date
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of billing. In this event, ABMC shall re-
quire the requester to pay the full
amount owed plus any applicable inter-
est and make an advance payment of
the full amount of the estimated fee
before ABMC begins to process a new
request or a pending request from that
requester.

(iii) When ABMC acts under para-
graph (a)(4)(i) or (ii) of this section, the
administrative time limits prescribed
in §404.3 will begin only after ABMC
has received fee payments described
above.

(5) Form of payment. Remittances
shall be in the form of a personal check
or bank draft drawn on any bank in the
United States, a postal money order, or
cash. Remittances shall be made pay-
able to the American Battle Monu-
ments Commission.

(6) ABMC will not defray cost sending
records by special methods such as ex-
press mail or for transportation of per-
sonnel.

(b) Restrictions on assessing fees. With
the exception of requesters seeking
documents for commercial use, section
(@) (@) (A)(iv) of the Freedom of Informa-
tion Act, as amended, requires ABMC
to provide the first 100 pages of dupli-
cation and the first two hours of search
time without charge. ABMC shall not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. ABMC will
not begin to assess fees until it has
first provided the free search and re-
production authorized.

§404.8 Categories of requesters.

There are four categories of FOIA re-
questers: Commercial; educational and
noncommerical scientific institutions;
representatives of the news media; and
all others. The fees to be charges each
of these categories of requesters are as
follows:

(a) Commerical. When ABMC receives
a request for documents for
commerical use, it shall assess charges
that recover the full direct costs of
searching for, reviewing for release,
and duplicating the records sought.
Commercial requesters are not entitled
to two hours of free search time or 100
free pages of reproduction. ABMC shall
recover the cost of searching for the
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records even if ultimately there is no
disclosure of records. Requesters must
provide a reasonable description of the
records sought.

(b) Educational and non-commerical
scientific institutions. ABMC shall pro-
vide documents to educational and
non-commercial scientific institutions
for the cost of reproduction alone, ex-
cept there will be no charge for the
first 100 pages of duplication. To be eli-
gible for inclusion in this category, re-
questers must show that the request is
authorized by and under the auspices of
a qualifying institution and that the
records are not being sought for a com-
mercial use, but are sought in further-
ance of scholarly (if the request is from
an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must provide a rea-
sonable description of the records being
sought;

(c) Representatives of the news media.
ABMC shall provide documents to re-
questers who are representatives of the
news media for the cost of reproduction
alone, except there will be no charge
for the first 100 pages. A request for
records supporting the news-dissemina-
tion function of the requester shall not
be considered commerical use. Re-
questers must provide a reasonable de-
scription of the records sought;

(d) All other requesters. ABMC shall
charge requesters who do not fit into
any of the above categories fees that
recover the full reasonable costs of di-
rect search and reproduction records
responsive to the request, except that
the first 100 pages of reproduction and
the first two hours of search time shall
be furnished without charge. Request-
ers must provide reasonable descrip-
tion of the records sought.

§404.9 Waiver of fees.

The Freedom of Information Rep-
resentative shall waive all fees as-
sessed under 404, if the following two
conditions are satisfied: Disclosure of
the information is in the public inter-
est as it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment; and disclosure is not primarily
in the commercial interest of the re-
quester. The Freedom of Information
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Representative shall afford the re-
quester the opportunity to show that
he satisfies these two conditions.
Under the above standards should
ABMC refuse to waive a request for in-
formation and the requester petition
for a waiver, the senior Freedom of In-
formation Representative will make
the determination.

8§404.10 Maintenance of statistics.

(@) The Freedom of Information Rep-
resentative shall maintain record of:

(1) The total amount of fees collected
by ABMC under this part;

(2) The number of denials of requests
for records or information made under
this part and the reason for each;

(3) The number of appeals from such
denials, together with the results of
such appeals, and the reasons for the
action upon each appeal that results in
a denial of information or documents;

(4) The name and title or position of
each person responsible for each denial
of records and the number of instances
of each;

(5) The results of each proceeding
conducted under 5 U.S.C. 552(a)(4)(F),
including a report of the disciplinary
action against the official or employee
primarily responsible for improperly
withholding records, or an explanation
of why disciplinary action was not
taken;

(6) A copy of every rule made by this
agency affecting or implementing 5
U.S.C. 552;

(7) A copy of the fee schedule for cop-
ies of records and documents requested
under this part; and

(8) All other information that indi-
cates efforts to administer fully the
letter and spirit of the Freedom of In-
formation Act and the above rules.

(b) The Freedom of Information Act
Representative shall annually, within
60 days following the close of each cal-
endar year, prepare a report covering
each of the categories of records to be
maintained in accordance with the
foregoing and submit the same to the
Speaker of the House of Representa-
tives and the President of the Senate
for referral to the appropriate commit-
tees of the Congress.

36 CFR Ch. IV (7-1-97 Edition)

PART 405—SCHEDULE OF FEES FOR
SEARCH AND DUPLICATION OF
RECORDS

Sec.
405.1 General.
405.2 Schedule.

AUTHORITY: 5 U.S.C. 552, as amended.

§405.1 General.

(a) While most information will be
furnished promptly at no cost as a
service to the general public, fees will
be charged if the cost of search and du-
plication warrants.

(b) When a fee is to be charged, the
individual requesting the information
will be informed of the fee, and no
work will be performed until he or she
has agreed to pay it.

[40 FR 7304, Feb. 19, 1975]

§405.2 Schedule.

Fees which may be charged by this
Commission for search and duplication
of records are as follows:

(a) Duplication fees: (1) $2.00 for first 6
pages, 5¢ per page thereafter for
photocopying.

(2) $1.50 per 8x10 inch black and white
print of photographs.

(3) $2.50 per 8x10 inch color print of
photographs.

(b) Search fees: (1) $8.00 per hour to
search records for specific documents.

(2) $215.00 for selective extracts from
Commission computer tapes.

(3) Transportation costs of personnel
and records arising from searches for
requested information.

[40 FR 7304, Feb. 19, 1975]

PART  406—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY AMERICAN BATILE
MONUMENTS COMMISSION

Sec.

406.101 Purpose.

406.102 Application.
406.103 Definitions.
406.104—406.109 [Reserved]
406.110 Self-evaluation.
406.111 Notice.
406.112—406.129 [Reserved]
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406.130 General
crimination.

406.131—406.139 [Reserved]

406.140 Employment.

406.141—406.148 [Reserved]

406.149 Program accessibility: Discrimina-
tion prohibited.

406.150 Program accessibility: Existing fa-
cilities.

406.151 Program accessibility:
struction and alterations.

406.152—406.159 [Reserved]

406.160 Communications.

406.161—406.169 [Reserved]

406.170 Compliance procedures.

406.171—406.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4577, Feb. 5, 1986, unless oth-
erwise noted.

prohibitions against dis-

New con-

§406.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which

amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§406.102 Application.

This part applies to all programs or
activities conducted by the agency.

§406.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
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§406.103
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or



§406.110

physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §406.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]
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§§406.104—406.109 [Reserved]

§406.110 Self-evaluation.

(a) The agency shall, by April 9, 1987,
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(¢) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§406.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§8406.112—406.129 [Reserved]

8§406.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualfied handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;

or

(vi) Otherwise Ilimit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
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under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

88406.131—406.139 [Reserved]

§406.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§406.141—406.148 [Reserved]

§406.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§406.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§406.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate

each program or activity so that the
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program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§406.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is nor required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
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tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency'’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5,
1986]

§406.151 Program accessibility: New
construction and alterations.
Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
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shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

88406.152—406.159 [Reserved]

§406.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
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would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §406.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

88406.161—406.169 [Reserved]

§406.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Director, Personnel and Ad-
ministration shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
Director, Personnel and Administra-
tion, American Battle Monuments
Commission, Room 5127, Pulaski Build-
ing, 20 Massachusetts Ave., NW., Wash-
ington, DC 20314.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.
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(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
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required by §406.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(J) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

() The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 4577, Feb. 5, 1986, as amended at 51 FR
4577, Feb. 5, 1986]

88406.171—406.999 [Reserved]

PARTS 407—499 [RESERVED]
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PART 504—RULES AND REGULA-
TIONS GOVERNING SMITHSO-
NIAN INSTITUTION  BUILDINGS
AND GROUNDS

Sec.

504.1 General.

504.2 Recording presence.

504.3 Preservation of property.

504.4 Conformity with signs and emergency
directions.

504.5 Nuisances.

504.6 Gambling.

504.7 Intoxicating beverages and narcotics.

504.8 Soliciting, vending, debt collection,
and distribution of handbills.

504.9 Placards, signs, banners and flags.

504.10 Dogs and other animals.

504.11 Photographs for news, advertising, or
commercial purposes.

504.12 Items to be checked.

504.13 Vehicular and pedestrian traffic.

504.14 Weapons and explosives.

504.15 Nondiscrimination.

504.16 Penalties.

AUTHORITY: Secs. 1-9, 65 Stat. 634, as
amended, secs. 1-4, 78 Stat. 365; 40 U.S.C.
193n-193w.

SOURCE: 33 FR 6656, May 1, 1968, unless oth-
erwise noted.

8§504.1 General.

These rules and regulations apply to
all buildings and grounds of the Smith-
sonian Institution, as defined in sec-
tion 3, 78 Stat. 366; 40 U.S.C. 193v(1) (A)
and (C), and to all persons entering in
or on such buildings and grounds, here-
inafter referred to as the premises

§504.2 Recording presence.

Except as otherwise ordered, Smith-
sonian buildings shall be closed to the
public after normal visiting hours.
Such buildings, or portions thereof,
shall also be closed to the public in
emergency situations and at such other
times as may be necessary for the or-
derly conduct of business. Whenever
the buildings are closed to the public
for any reason, visitors will imme-
diately leave the premises upon being
requested by a guard or other author-
ized individuals. Admission to such
premises during periods when closed to
the public will be limited to authorized
individuals who will be required to reg-
ister and identify themselves when re-
quested by guards or other authorized
individuals.
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§504.3 Preservation of property.

It is unlawful willfully to destroy,
damage, or remove property or any
part thereof. Any parcels, portfolios,
bags, or containers of any kind may be
required to be opened and the contents
identified prior to removal from the
premises. In order to remove any prop-
erty from the premises, a properly
completed property pass signed by an
authorized official of the Smithsonian
Institution may be required prior to re-
moval.

§504.4 Conformity with and

emergency directions.

signs

Persons in or on the premises shall
comply with official signs of a prohibi-
tory or directory nature and with the
directions of authorized individuals.

§504.5 Nuisances.

The use of loud, abusive, or otherwise
improper language; unwarranted loiter-
ing, sleeping or assembly; the creation
of any hazard to persons or things; im-
proper disposal of rubbish; spitting,
prurient prying; the commission of any
obscene or indecent act, or any other
unseemly or disorderly conduct on the
premises; throwing articles of any kind
from or within a building; or climbing
upon any part of a building is prohib-
ited.

§504.6 Gambling.

Participating in games for money or
other personal property or the oper-
ation of gambling devices, the conduct
of a lottery or pool, or the selling or
purchasing of numbers tickets in or on
the premises is prohibited.

§504.7 Intoxicating beverages and nar-
cotics.

Entering the premises or the operat-
ing of a motor vehicle thereon by a per-
son under the influence of any intoxi-
cating beverage or narcotic drug or the
use of such drug in or on the premises
is prohibited. Consumption of intoxi-
cating beverages on the premises is
prohibited unless officially authorized.
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§504.8 Soliciting, vending, debt collec-
tion, and distribution of handbills

The soliciting of alms and contribu-
tions, commercial soliciting and vend-
ing of all kinds, the display or distribu-
tion of commercial advertising, or the
collecting of private debts, in or on the
premises is prohibited. This rule does
not apply to national or local drives for
funds for welfare, health, and other
purposes sponsored or approved by the
Smithsonian Institution concessions,
or personal notices posted by employ-
ees on authorized bulletin boards. Dis-
tribution of material such as pam-
phlets, handbills, and flyers is prohib-
ited without prior approval of author-
ized individuals.

8§504.9 Placards, banners and

flags.
The displaying or carrying of plac-
ards, signs, banners, or flags is prohib-
ited unless officially authorized.

signs,

§504.10 Dogs and other animals.

Dogs and other animals, except see-
ing-eye dogs, shall not be brought upon
the premises for other than official
purposes.

§504.11 Photographs for news, adver-
tising, or commercial purposes.

No photographs for advertising or
any other commercial purpose may be
taken on the premises unless officially
authorized.

§504.12

Umbrellas, canes (not needed to as-
sist in walking), or other objects capa-
ble of inflicting damage to property or
exhibits may be required to be checked
in buildings where checking facilities
are provided.

Items to be checked.

§504.13 Vehicular and pedestrian traf-
fic.

(a) Drivers of all vehicles in or on the
premises shall drive in a careful and
safe manner at all times and shall com-
ply with the signals and directions of
the guards and all posted traffic signs.

(b) The blocking of entrances, drive-
ways, walks, loading platforms, or fire
hydrants in or on property is prohib-
ited. Parking without authority, or
parking in unauthorized locations or in
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locations reserved for other persons or
contrary to the direction of posted
signs, is prohibited. This paragraph
may be supplemented from time to
time by the issuance and posting of
such additional traffic and parking di-
rectives as may be required, and such
directives shall have the same force
and effect as if made a part thereof.

§504.14 Weapons and explosives.

No person while on the premises shall
carry firearms, other dangerous or
deadly weapons, or explosives, either
openly or concealed, except for official
purposes.

§504.15 Nondiscrimination.

There shall be no discrimination by
segregation or otherwise against any
person or persons because of race, reli-
gion, color, or national origin in fur-
nishing or by refusing to furnish to
such person or persons the use of any
facility of a public nature, including
all services, privileges, accommoda-
tions, and activities provided thereby
on the premises.

§504.16 Penalties.

Section 6 of the Smithsonian Institu-
tion Special Policing Statute, Act of
October 24, 1951, 65 Stat. 635, 40 U.S.C.
193(s) states that:

Whoever violates any provision of sections
1930-193q of this Title, or any regulation pre-
scribed under section 193r of this Title, shall
be fined not more than $100 or imprisoned
not more than sixty days, or both, prosecu-
tion for such offenses to be had in the Dis-
trict of Columbia Court of General Sessions,
upon information by the U.S. attorney or
any of his assistants: Provided, That in any
case where, in the commission of such of-
fense, property is damaged in an amount ex-
ceeding $100, the amount of the fine for the
offense may be not more than $5,000, the pe-
riod of imprisonment for the offense may be
not more than 5 years and prosecution shall
be had in the U.S. District Court for the Dis-
trict of Columbia by indictment, or if the de-
fendant, after he has been advised of the na-
ture of the charge and of his rights, waives
in open court prosecution by indictment, by
information by the U.S. attorney or any of
his assistants.
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PART 520—RULES AND REGULA-
TIONS GOVERNING THE BUILD-
INGS AND GROUNDS OF THE
NATIONAL ZOOLOGICAL PARK
OF THE SMITHSONIAN INSTITU-
TION

Sec.

520.1 General.

520.2 Recording presence.

520.3 Preservation of property.

520.4 Protection of zoo animals.

520.5 Conformity with signs and emergency
directions.

520.6 Nuisances.

520.7 Gambling.

520.8 Intoxicating beverages and narcotics.

520.9 Soliciting, vending, debt collection,
and distribution of handbills.

520.10 Placards, signs, banners, and flags.

520.11 Dogs and other animals.

520.12 Photographs for news, advertising, or
commercial purposes.

520.13 Items to be checked.

520.14 Vehicular and pedestrian traffic.

520.15 Weapons and explosives.

520.16 Nondiscrimination.

520.17 Lost and found.

520.18 Penalties.

AUTHORITY: Secs. 1-9, 65 Stat. 634, as
amended, secs. 1-4, 78 Stat. 365; 40 U.S.C.
193n-193w.

SOURCE: 33 FR 17175, Nov. 20, 1968, unless
otherwise noted.

§520.1 General.

The rules and regulations in this part
apply to all buildings and grounds of
the National Zoological Park of the
Smithsonian Institution, as defined in
sec. 3, 78 Stat. 366; 40 U.S.C. 193v(1)(B),
and to all persons entering in or on
such buildings and grounds, hereinafter
referred to as the premises.

§520.2 Recording presence.

Except as otherwise ordered, Na-
tional Zoological Park buildings and
grounds shall be closed to the public
after posted visiting hours. Such build-
ings and grounds, or portions thereof,
shall be also closed to the public in
emergency situations and at such other
times as may be necessary for the or-
derly conduct of business. Whenever
the buildings and grounds or portions
thereof are closed to the public for any
reason, visitors will immediately leave
the premises upon being requested by a
police officer or other authorized indi-
vidual. Admission to such premises
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during periods when closed to the pub-
lic will be limited to authorized indi-
viduals who will be required to register
and identify themselves when re-
quested by police officers or other au-
thorized individuals.

§520.3 Preservation of property.

It is unlawful willfully to destroy,
damage, or remove property or any
part thereof. Any parcels, portfolios,
bags, or containers of any kind may be
required to be opened and the contents
identified prior to removal from the
premises. In order to remove any prop-
erty from the premises, a properly
completed property pass signed by an
authorized official of the National Zoo-
logical Park may be required prior to
removal.

§520.4 Protection of zoo animals.

Except for official purposes, no per-
son shall:

(a) Kill, injure, or disturb any exhibit
or research animal by any means ex-
cept to secure personal safety;

(b) Pet, attempt to pet, handle, move,
or remove exhibit or research animals;

(c) Feed exhibit or research animals,
except in strict accordance with au-
thorized signs;

(d) Catch, attempt to catch, trap, re-
move, or Kill any free roaming animals
inhabiting the premises;

(e) Go over, under, between, or other-
wise cross any guardrail, fence, moat,
wall, or any other safety barrier; or to
seat, stand, or hold children over any
of the above-mentioned barriers;

(f) Throw or toss rocks, or any other
missiles into, from, or while on prem-
ises;

(9) Bring strollers, baby carriages, or
other conveyances, except wheel
chairs, into exhibit buildings and pub-
lic restrooms;

(h) Engage in ball games, or any ath-
letic activity, except in places as may
be officially designated for such pur-
poses;

(i) Smoke or carry lighted cigarettes,
cigars, or pipes into exhibit buildings,
or to have a fire of any kind on the
premises; or

(J) Damage, deface, pick, or remove
any herb, shrub, bush, tree, or turf, or
portion thereof, on the premises.
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§520.5 Conformity with and

emergency directions.

signs

Persons in or on the premises shall
comply with official signs of a prohibi-
tory or directory nature and with the
directions of authorized individuals.

§520.6 Nuisances.

The use of loud, abusive, or otherwise
improper language; unwarranted loiter-
ing, sleeping or assembly; the creation
of any hazard to persons or things; im-
proper disposal of rubbish; spitting;
prurient prying; the commission of any
obscene or indecent act, or any other
unseemly or disorderly conduct on the
premises; throwing articles of any kind
on the premises, or climbing upon any
part of the building is prohibited.

§520.7 Gambling.

Participating in games for money or
other personal property or the oper-
ation of gambling devices, the conduct
of a lottery or pool, or the selling or
purchasing of numbers tickets in or on
the premises is prohibited.

§520.8 Intoxicating beverages and nar-
cotics.

Entering the premises or the operat-
ing of a motor vehicle thereon by a per-
son under the influence of any intoxi-
cating beverage or narcotic drug or the
use of such drug in or on the premises
is prohibited. Consumption of intoxi-
cating beverages on the premises is
prohibited, unless officially authorized.

§520.9 Soliciting, vending, debt collec-
tion, and distribution of handbills.

The soliciting of alms and contribu-
tions, commercial soliciting and vend-
ing of all kinds, the display or distribu-
tion of commercial advertising or the
collecting of private debts, in or on the
premises is prohibited. This rule does
not apply to national or local drives for
funds for welfare, health, and other
purposes sponsored or approved by the
National Zoological Park, concessions,
or personal notices posted by employ-
ees on authorized bulletin boards. Dis-
tribution of material such as pam-
phlets, handbills, and flyers is prohib-
ited without prior approval of author-
ized individuals.
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§520.10 Placards, signs, banners, and
flags.

The displaying or carrying of plac-
ards, signs, banners, or flags is prohib-
ited unless officially authorized.

§520.11 Dogs and other animals.

Dogs and other animals, except see-
ing-eye dogs, shall not be brought upon
the premises for other than official
purposes unless confined to auto-
mobiles.

§520.12 Photographs for news, adver-
tising, or commercial purposes.

No photographs for advertising or
any other commercial purpose may be
taken on the premises unless officially
authorized.

§520.13

Umbrellas, canes (not needed to as-
sist in walking), or other objects capa-
ble of inflicting damage to property or
exhibits may be required to be checked
at the police station where checking
facilities are provided.

Items to be checked.

§52C]J‘._14 Vehicular and pedestrian traf-
ic.

(a) Drivers of all vehicles in or on the
premises shall drive in a careful and
safe manner at all times and shall com-
ply with the signals and directions of
the police and all posted traffic signs.

(b) The blocking of entrances, drive-
ways, walks, loading platforms, or fire
hydrants in or on property is prohib-
ited. Parking without authority, or
parking in unauthorized locations or in
locations reserved for other persons or
contrary to the direction of posted
signs, is prohibited. This paragraph
may be supplemented from time to
time by the issuance and posting of
such additional traffic and parking di-
rectives as may be required, and such
directives shall have the same force
and effect as if made a part thereof.

§520.15 Weapons and explosives.

No person while on the premises shall
carry firearms, other dangerous or
deadly weapons, or explosives, either
openly or concealed, except for official
purposes, nor shall any person dis-
charge or set off any firework or explo-
sive of any nature on the premises.
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§520.16 Nondiscrimination.

There shall be no discrimination by
segregation or otherwise against any
person or persons because of race, reli-
gion, color, or national origin in fur-
nishing or by refusing to furnish to
such person or persons the use of any
facility of a public nature, including
all services, privileges, accommoda-
tions, and activities provided thereby
on the premises.

§520.17 Lost and found.

(a) Lost articles or money which are
found in areas covered by this part
shall be immediately referred to the
police station. Proper records shall be
kept at Police Headquarters of the re-
ceipt and disposition of such articles. If
an article or money found on park
areas and referred to Zoo Police Head-
quarters is not claimed by the owner
within a period of 60 days, it shall be
returned to the finder and appropriate
receipt obtained; except that in the
case of National Zoological Park em-
ployees, articles or money turned in
which are not claimed by the owner
within 60 days shall be considered as
abandoned to the Smithsonian Institu-
tion. Such articles or money shall be
transferred to the Treasurer of the
Smithsonian Institution, who shall
make suitable disposition of articles
and remit all proceeds of such disposi-
tion and all unclaimed money into the
unrestricted funds of the Smithsonian
Institution.

(b) The abandonment of any personal
property in any of the park areas is
prohibited.

§520.18 Penalties.

Section 6 of the Smithsonian Institu-
tion Special Policing Statute, Act of
October 24, 1951, 65 Stat. 635, 40 U.S.C.
193 (s) states that:

Whoever violates any provision of sections
1930-193q of this title, or any regulation pre-
scribed under section 193r of this Title, shall
be fined not more than $100 or imprisoned
not more than 60 days, or both, prosecution
for such offenses to be had in the District of
Columbia Court of General Sessions, upon in-
formation by the United States attorney or
any of his assistants: Provided, That in any
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case where, in the commission of such of-
fense, property is damaged in an amount ex-
ceeding $100, the amount of the fine for the
offense may be not more than $5,000, the pe-
riod of imprisonment for the offense may be
not more than 5 years and prosecution shall
be had in the U.S. District Court for the Dis-
trict of Columbia by indictment, or if the de-
fendant, after he has been advised of the na-
ture of the charge and of his rights, waives
in open court prosecution by indictment, by
information by the U.S. attorney or any of
his assistants.

PART 530—CLAIMS AGAINST THE
SMITHSONIAN  INSTITUTION IN-
CLUDING THE NATIONAL GAL-
LERY OF ART, THE JOHN F. KEN-
NEDY CENTER FOR THE PER-
FORMING ARTS AND THE WOOD-
ROW WILSON INTERNATIONAL
CENTER FOR SCHOLARS

AUTHORITY: 20 U.S.C. 41, et seq.

§530.1 Tort claims.

The Smithsonian Institution (which
encompasses the National Gallery of
Art, the John F. Kennedy Center for
the Performing Arts and the Woodrow
Wilson International Center for Schol-
ars) falls within the purview of the
Federal Tort Claims Act. Internal pro-
cedures for implementing the Act fol-
low the current general guidance is-
sued by the U.S. Department of Justice
in 28 CFR part 14. Information on spe-
cific claims procedures can be obtained
as follows:

(a) Smithsonian Institution: Office of the
General Counsel, Smithsonian Institution,
Washington, DC 20560.

(b) National Gallery of Art: Administrator,
National Gallery of Art, Washington, DC
20565.

(c) John F. Kennedy Center for the Per-
forming Arts: Director of Operations, John
F. Kennedy Center for the Performing Arts,
Washington, DC 20566.

(d) Woodrow Wilson International Center
for Scholars: Assistant Director for Adminis-
tration, Woodrow Wilson International Cen-
ter for Scholars, Smithsonian Institution,
Washington, DC 20560.

[49 FR 9421, Mar. 13, 1984]

PARTS 531—599 [RESERVED]



CHAPTER VI—[RESERVED]

53






CHAPTER VII—LIBRARY OF CONGRESS

Part Page
701 Procedures and SErviCes .......c.ccociovviiiiiiiiiiiiiiiiaeene, 56
702 Conduct on Library premises ........cccooiiiiiiiiiiinenenen. 70
703 Availability of Library of Congress records ............ 74
704 National Film Registry of the Library of Congress 77
705 Financial Administration ...........ccocoveiiiviiiiieienenenne. 80

706—799 [Reserved]

EDITORIAL NOTE: The regulations in this chapter VII were formerly codified in
44 CFR chapter V.

55



PART 701—PROCEDURES AND
SERVICES

Sec.

701.1 Application for employment.

701.2 Access to Library buildings.

701.3 Removal of materials from
brary buildings.

701.4 Information about the Library.

701.5 The Library’s reading rooms and pub-
lic use thereof.

701.6 Service of the general collections.

701.7 Reference and bibliographic assist-
ance.

701.8 Special study facilities.

701.9 Loans of library materials.

701.10 Loans of library materials for blind
and other physically handicapped per-
sons.

701.11 Lending of materials from the Li-
brary for exhibition.

701.12 Photoduplication service.

701.13 Service of African and Middle Eastern
materials.

701.14 Service of Asian materials.

701.15 Service of European materials.

701.16 Service of folklife materials.

701.17 Service of Hispanic materials.

701.18 Service of legal materials.

701.19 Service of local history and genea-
logical materials.

701.20 Service of manuscript materials.

701.21 Service of maps and cartographic ma-
terials.

701.22 Service of microfilmed materials.

701.23 Service of motion picture and tele-
vision materials.

701.24 Service of music materials.

701.25 Service of prints and photographs.

701.26 Service of rare books and special col-
lections.

701.27 Service of scientific and technical
materials.

701.28 Service of serial materials.

701.29 Service of sound recordings.

701.30 Cataloging distribution.

701.31 Library of Congress publications.

701.32 Offers of materials for purchase.

701.33 Acquisition of library materials by
non-purchase means and disposition of
surplus library materials.

701.34 Contracting officers.

701.35 Credit and recognition policy on the
use of the Library name, seal, or logo.
701.36 Use of the Seal of the Library of Con-
gress and the Library of Congress Trust

Fund Board.

AUTHORITY: 2 U.S.C. 136; 18 U.S.C. 1017.

the Li-

§701.1 Application for employment.

The Library of Congress is an Ex-
cepted Service Legislative Branch
agency. As such, it has its own inde-
pendent merit system, and applicants
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do not need Civil Service status to
apply for its positions. The Library has
a wide range of clerical, technical, and
professional positions (the latter being
primarily oriented to library oper-
ations such as processing, cataloging,
and reference, but with some positions
in non-librarian occupations such as
computer, subject area and research
analyst specialists). The Library’s Em-
ployment Office is located in Room
LM-107, James Madison Building, First
Street and Independence Avenue, SE.,
Washington, DC 20540. Information
about current employment needs and
the procedure for application may be
obtained by either visiting this office
(Monday-Friday, 8:30 a.m. to 4:30 p.m.),
calling during these hours at (202) 287-
JOBS, or writing to the above address.
A 24-hour recording of general informa-
tion is available at (202) 287-5295.

[46 FR 48660, Oct. 2, 1981]

§701.2 Access to Library buildings.

(a) In accordance with the Library’s
general policy, persons other than staff
members may be admitted to the Li-
brary buildings and to the various
areas therein that are open to the pub-
lic during the announced hours of pub-
lic opening. Such persons may be ad-
mitted to other areas within the build-
ings and at other times only in accord-
ance with established access regula-
tions.

(b) Persons having legitimate busi-
ness in buildings closed to the public
may be admitted after identification
by responsible officials in the building
or by authority as evidenced by a
building access pass issued by the Asso-
ciate Librarian for Management.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48660, Oct. 2, 1981]

§701.3 Removal of materials from the
Library buildings.

No material may be removed from
the Library buildings without the prop-
er stamp, pass, or other authorization
as prescribed by regulations estab-
lished by The Librarian of Congress.
All property including, but not limited
to, suitcases, briefcases, handbags,
large envelopes, packages, and office
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equipment may be inspected upon leav-
ing Library buildings in order to pre-
vent the improper removal of property
belonging to the U.S. Government.

[51 FR 22073, June 18, 1986]

§701.4 Information about the Library.

Information about the activities, pro-
gram, services, organization, and his-
tory of the Library of Congress is pro-
vided by the Information Office, which
has primary responsibility for respond-
ing, or for arranging for other divisions
of the Library to respond, to inquiries
on these subjects from the public and
from representatives of public-informa-
tion media. Such information is pro-
vided through publications and
through individual response by tele-
phone, by mail, and in personal con-
ference. For convenience of the public,
the office administers information
counters in the James Madison and
Thomas Jefferson Buildings; its staff
answers visitors’ inquiries about the
Library but does not provide reference
service for readers wishing to use the
Library’s collections. Free publications
about the Library and some price pub-
lications and facsimiles of famous doc-
uments are available at this counter.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 51
FR 22073, June 18, 1986]

§701.5 The Library's reading rooms
and public use thereof.

(a) All members of the public wishing
to use materials from the Library’s
collections first must obtain a User
Card. The Library will issue User
Cards, in accordance with established
access regulations, to those persons
who present a valid photo identifica-
tion card containing their name and
current address. The Library-issued
User Card will include the name,
digitized photograph, and signature of
the user. It must be presented when re-
questing materials housed in the book
stacks or other non-public areas or
upon request of a Library staff mem-
ber. In accordance with Library regula-
tions which prescribe the conditions of
reader registration and use of Library
materials, presentation of a User Card
may be required for entry into certain
reading rooms. The Library will main-
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tain the information found on the User
Cards, including the digitized photo-
graph and other pertinent information,
in an automated file for collections se-
curity purposes. Access to the auto-
mated file shall be limited to only
those Library staff whose official du-
ties require access. The automated file
shall be physically separated and ac-
cessible only from inside the Library.

(b) Materials in the general classified
collections of the Library are serviced
in the Main and Local History and
Genealogy reading rooms (Thomas Jef-
ferson Building), and the Science and
Social Science reading rooms (John
Adams Building). Special collections,
as explained further in subsequent sec-
tions, are serviced in the following
reading rooms; Archive of Folk Cul-
ture, European, Microform, and Rare
Book and Special Collections (Thomas
Jefferson Building), African and Middle
East and Asian (Adams Building), and
Geography and Map, Law Library,
Manuscript, Motion Picture and Tele-
vision, Newspaper and Current Periodi-
cal, Performing Arts, Prints and Pho-
tographs, and Recorded Sound Ref-
erence Center (James Madison Memo-
rial Building). Reference and biblio-
graphic assistance is provided by the
staff on duty in the reading rooms, to
the extent necessary to supplement the
reader’s prior use of library resources
elsewhere and/or to facilitate use of the
Library’s collections.

[51 FR 22073, June 18, 1986, as amended at 60
FR 34853, July 5, 1995]

§701.6 Service of the general collec-
tions.

(a) Requests for materials in the gen-
eral classified collections are submit-
ted by readers on forms provided for
that purpose. Available materials so
requested are located and delivered to
readers by the staff. Subject to speci-
fied limitations, materials may be re-
served for continued use. Access to the
bookstacks is permitted only under
regulations established by the Librar-
ian of Congress.

(b) Definitions.

(1) Security means administration of
continuing, effective controls in areas
where materials are housed for the pur-
pose of preprocessing or processing,
storage, access, or use. These controls
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are designed to safeguard against theft,
loss, misplacement, or damage from
improper use or vandalism and may
vary as appropriate to the quality,
monetary value, replaceability, fragil-
ity, or other special or unusual condi-
tions relating to the materials con-
cerned.

(2) Library material means:

(i) Items in all formats (including,
but not limited to, books and pam-
phlets; documents; manuscripts; maps;
microfiche, microfilms, and other
microforms; motion pictures, photo-
graphs, posters, prints, drawings, vid-
eotapes, and other visual materials;
newspapers and periodicals; recorded
discs, tapes, or audio/video/digital ma-
terials in other formats) either in the
collections of the Library of Congress
or acquired for and in process for the
Library’s collections;

(ii) Objects such as musical instru-
ments, printing blocks, copper engrav-
ing plates, paintings, and scrolls, and

(iii) Control files, which are manual
or automated files essential to the
physical or intellectual access to Li-
brary materials, such as catalogs, com-
puter tapes, finding aids, and shelflists.
These include items that are acquired
as an integral part of Library mate-
rials and are accessioned into the col-
lections with them permanent inven-
tory records, public catalogs, and other
finding aids.

(3) Security-controlled environment
means, but is not limited to: general
and special reading rooms and research
facilities where materials are issued
under controlled circumstances for use
of readers; the bookstacks and other
storage facilities where materials are
housed when not in use; and work areas
where materials are held temporarily
for processing.

(c) General policy for use of Library
materials. Materials retrieved for read-
ers’ use shall be used only in assigned
reading rooms or research facilities.
Use elsewhere in Library buildings re-
quires specific authorization from des-
ignated staff members of the custodial
unit. Use of materials assigned to ref-
erence collections shall be in accord-
ance with established regulations. To
minimize the risk of theft, loss, or
damage when the materials are re-
moved from designated storage areas,
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the conditions of availability and use
will vary as appropriate to the quality
of materials, their monetary value,
replaceability, format, physical condi-
tion, and the purpose for which they
are to be circulated—reader use within
the Library, exhibits, preservation,
photoduplication, or loan outside the
Library. Unless otherwise specified by
Library regulations, and/or legal or
contractual obligations, the conditions
and procedures for use of materials, in-
cluding duplication, either inside or
outside of the Library buildings, shall
be determined by or in consultation
with the unit head responsible for the
custody of the material used.

(1) Any material removed from the
security-controlled environment of a
reading room or storage area, and
meeting the established criteria must
be charged as an internal or external
loan through the Loan Division, in ac-
cordance with established loan regula-
tions. The security of in-process mate-
rial, and special collections material
not meeting the criteria of these regu-
lations, is the responsibility of the di-
vision chief or equivalent Library offi-
cer with physical control of the mate-
rial. That division shall determine
whether or not a Loan Division inter-
nal charge must be created when an
item is removed for use. If a Loan Divi-
sion record is not created, the division
shall create and maintain a local
record until the item is returned.

(2) When the period of use is com-
pleted, all materials shall be returned
immediately to the custodial unit to be
placed in designated shelf or other lo-
cations in assigned storage areas.
Charge records for the returned mate-
rials shall be removed from the charge
files.

(d) Penalties. Readers who violate es-
tablished conditions and/or procedures
for using material are subject to pen-
alties to be determined by or in con-
sultation with the unit head respon-
sible for the custody of the material
used.

(1) When a reader violates a condition
and/or procedure for using material,
the division chief or head of the unit
where the infraction occurred may,
upon written notification, deny further
access to the material, or to the unit in
which it is housed, to be determined by
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the nature of the infraction and the
material involved.

(2) Within five workdays of receipt of
such notification, the reader may make
a written request, including the rea-
sons for such request to the Associate
Librarian for that service unit, or his/
her designee, for a reconsideration of
said notification.

(3) The Associate Librarian for that
service unit, or his/her designee, shall
respond within five workdays of receipt
of such request for reconsideration and
may rescind, modify, or reaffirm said
notification, as appropriate.

(4) Repeated violations of established
conditions and/or procedures for using
material may result in denial of fur-
ther access to the premises and further
use of the Library’s facilities or rev-
ocation of the reader’s User Card, in
accordance with established access reg-
ulations.

(5) Mutilation or theft of Library
property also may result in criminal
prosecution, as set forth in 18 U.S.C.
641, 1361, and 2071; and 22 D.C. Code 3106.

(6) In certain emergency situations
requiring prompt action, the division
chief or head of the unit where the in-
fraction occurred immediately may
deny further access to the material or
unit prior to making written notifica-
tion action. In such cases, the reader
shall be notified, in writing, within
three days of the action taken and the
reasons therefor. The reader then may
request reconsideration.

(7) A copy of any written notification
delivered pursuant to this part shall be
forwarded to the Captain, Library Po-
lice, the service unit, and the Director,
Integrated Support Services, for reten-
tion.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 51
FR 22073, June 18, 1986; 60 FR 34853, July 5,
1995]

§701.7 Reference and bibliographic as-
sistance.

(a) Reference and bibliographic serv-
ices provided in response to requests
from readers and requests received by
telephone and by mail are governed by
policies and regulations established by
the Librarian of Congress.

(b) Readers requiring reference and
bibliographic assistance in the general
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collections and aid in the use of the
catalogs may request help from the
staff on duty in the general reading
rooms. Requests for such assistance in
special collections are referred to the
appropriate specialized division and
reading rooms.

(c) Reference inquiries and requests
for service which cannot be satisfied by
other libraries or scholarly institutions
nearer the inquirer may be submitted
to the Library of Congress, which will
respond to them insofar and on such
conditions as available staff and facili-
ties permit.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981]

§701.8 Special study facilities.

Special study facilities and reserved
shelves are available for assignment to
persons engaged in research. Applica-
tions for such assignments are acted
upon by the Chief of the General Read-
ing Rooms Division or by other author-
ized officials, and assignments on ap-
proved applications are made on speci-
fied conditions of registration, tenure,
and use.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981]

§701.9 Loans of library materials.

The Library of Congress is not a pub-
lic circulating library and no material
in its collections may be taken from
the Library buildings except upon ap-
proval by the Chief of the Loan Divi-
sion. Members of Congress, heads of ex-
ecutive departments, and other statu-
tory borrowers, however, have the
privilege of withdrawing books by vir-
tue of their office. Subject to regula-
tions and conditions established by The
Librarian of Congress, special permis-
sion to withdraw materials may be
given to congressional staff. Applica-
tions for such privilege are acted upon
by the Chief of the Loan Division, who
is responsible for the interpretation
and enforcement of the regulations
governing loans. Except for Members of
Congress, heads of executive depart-
ments, and others authorized by the
Librarian to have materials assembled
and delivered to them, persons having
the borrowing privilege must present
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materials to be borrowed to the Loan
Division for recording and for issuance
of a door pass. Borrowers must present
the materials for inspection to the
guards on duty at the exits to the Li-
brary buildings. Materials are issued
on interlibrary loan to other libraries
within and outside the District of Co-
lumbia under regulations established
by the Librarian of Congress. Applica-
tions from established libraries for
such loans, and requests for informa-
tion about interlibrary loans and loan
service, generally, should be directed
to the Chief of the Loan Division.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48661, Oct. 2, 1981; 51 FR 22073, June 18,
1986]

§701.10 Loans of library materials for
blind and other physically handi-
capped persons.

(a) Program. In connection with the
Library’s program of service under the
Act of March 3, 1931 (46 Stat. 1487), as
amended, its National Library Service
for the Blind and Physically Handi-
capped provides books in raised char-
acters (braille), on sound reproduction
recordings, or in any other form, under
regulations established by the Librar-
ian of Congress. The National Library
Service also provides and maintains re-
producers for such sound reproduction
recordings for the use of blind and
other physically handicapped residents
of the United States, including the sev-
eral States, Territories, Insular Posses-
sions, and the District of Columbia,
and American citizens temporarily
domiciled abroad.

(b) Eligibility criteria. (1) The follow-
ing persons are eligible for such serv-
ice:

(i) Blind persons whose visual acuity,
as determined by competent authority,
is 20/200 or less in the better eye with
correcting glasses, or whose widest di-
ameter if visual field subtends an angu-
lar distance no greater than 20 degrees.

(ii) Persons whose visual disability,
with correction and regardless of opti-
cal measurement, is certified by com-
petent authority as preventing the
reading of standard printed material.

(iii) Persons certified by competent
authority as unable to read or unable
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to use standard printed material as a
result of physical limitations.

(iv) Persons certified by competent
authority as having a reading disabil-
ity resulting from organic dysfunction
and of sufficient severity to prevent
their reading printed material in a nor-
mal manner.

(2) In connection with eligibility for
loan services ‘‘competent authority’ is
defined as follows:

(i) In cases of blindness, visual dis-
ability, or physical limitations ‘‘com-
petent authority” is defined to include
doctors of medicine, doctors of osteop-
athy, ophthalmologists, optometrists,
registered nurses, therapists, profes-
sional staff of hospitals, institutions,
and public or welfare agencies (e.g., so-
cial workers, case workers, counselors,
rehabilitation teachers, and super-
intendents). In the absence of any of
these, certification may be made by
professional librarians or by any per-
sons whose competence under specific
circumstances is acceptable to the Li-
brary of Congress.

(ii) In the case of reading disability
from organic dysfunction, competent
authority is defined as doctors of medi-
cine who may consult with colleagues
in associated disciplines.

(c) Loans through regional libraries.
Sound reproducers are lent to individ-
uals and appropriate centers through
agencies, libraries, and other organiza-
tions designated by the Librarian of
Congress to service specific geographic
areas, to certify eligibility of prospec-
tive readers, and to arrange for mainte-
nance and repair of reproducers. Li-
braries designated by the Librarian of
Congress serve as local or regional cen-
ters for the direct loan of such books,
reproducers, or other specialized mate-
rial to eligible readers in specific geo-
graphic areas. They share in the cer-
tification of prospective readers, and
utilize all available channels of com-
munication to acquaint the public
within their jurisdiction with all as-
pects of the program.

(d) National collections. The Librarian
of Congress, through the National Li-
brary Service for the Blind and Phys-
ically Handicapped, defines regions and
determines the need for new regional
libraries in cooperation with other li-
braries or agencies whose activities are
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primarily concerned with the blind and
physically handicapped. It serves as
the center from which books, record-
ings, sound reproducers, and other spe-
cialized materials are lent to eligible
blind and physically handicapped read-
ers who may be temporarily domiciled
outside the jurisdictions enumerated
by the Act. It maintains a special col-
lection of books in raised characters
and on sound reproduction recordings
not housed in regional libraries and
makes these materials available to eli-
gible borrowers on interlibrary loan.

(e) Institutions. The reading materials
and sound reproducers for the use of
blind and physically handicapped per-
sons may be loaned to individuals who
qualify, to institutions such as nursing
homes and hospitals, and to schools for
the blind or physically handicapped for
the use of such persons only. The read-
ing materials and sound reproducers
may also be used in public or private
schools where handicapped students
are enrolled; however, the students in
public or private schools must be cer-
tified as eligible on an individual basis
and must be the direct and only recipi-
ents of the materials and equipment.

(f) Musical scores. The National Li-
brary Service also maintains a library
of musical scores, instructional texts,
and other specialized materials for the
use of the blind and other physically
handicapped residents of the United
States and its possessions in furthering
their educational, vocational, and cul-
tural opportunities in the field of
music. Such scores, texts, and mate-
rials are made available on a loan basis
under regulations developed by the Li-
brarian of Congress in consultation
with persons, organizations, and agen-
cies engaged in work for the blind and
for other physically handicapped per-
sons.

(9) Veterans. In the lending of such
books, recordings, reproducers, musical
scores, instructional texts, and other
specialized materials, preference shall
be at all times given to the needs of the
blind and other physically handicapped
persons who have been honorably dis-
charged from the Armed Forces of the
United States.

(h) Inquiries for information relative
to the prescribed procedures and regu-
lations governing such loans and re-
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quests for loans should be addressed to:
Director, National Library Service for
the Blind and Physically Handicapped,
Library of Congress, Washington, DC
20542.

[39 FR 20203, June 7, 1974, as amended at 46
FR 48661, Oct. 2, 1981]

§701.11 Lending of materials from the
Library for exhibition.

Subject to special conditions and pro-
cedures determined by the Library,
certain materials in the Library’s col-
lections are available for loan to recog-
nized institutions, such as libraries and
museums, with established exhibition
programs and with staffs proficient in
handling the particular material re-
quested. This service is subject to limi-
tations in terms of the character of the
materials and the availability of staff
to prepare materials for shipment.
Each request for loan is judged on its
particular merits, i.e., type of institu-
tion and program for which loan is pro-
posed in relation to the importance and
value, both monetary and intrinsic, of
the material requested and the prob-
ability of its being replaceable in the
event of loss. Communications con-
cerning the lending of materials for ex-
hibition should be addressed to the Ex-
hibits Officer, Library of Congress,
Washington, DC 20540.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§701.12 Photoduplication service.

Photocopies of materials in the Li-
brary’s general and special collections
may be obtained from the Library’s
Photoduplication Service at prevailing
rates and subject to prescribed con-
tract provisions, provided that they are
not subject to copyright or other re-
strictions, or provided that permission
to copy has been obtained. Order forms
for photocopies may be secured from
the Photoduplication Service, Library
of Congress, Washington, DC 20540.

[35 FR 10588, June 30, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§701.13 Service of African and Middle
Eastern materials.

(a) Services to readers in the African

and Middle Eastern Division are pro-

vided in accordance with prescribed



§701.14

conditions of use of materials in the
custody of the division: materials writ-
ten or printed in Arabic, Hebrew, Per-
sian, Turkish, Yiddish, etc.

(b) Readers requiring reference and
bibliographic assistance in the general
areas of African and Middle Eastern
studies are assisted in the African and
Middle Eastern Division’s three compo-
nent sections: African, Hebraic, and
Near East, each of which maintains a
reference collection and pertinent bib-
liographic tools. Reference service on
special materials of interest to African
and Middle Eastern studies (except
law) is provided by the divisions hold-
ing such materials, as identified in
§701.5. In the fields of science and tech-
nology, reference and bibliographic
services are provided by the Science
and Technology Division.

[51 FR 22073, June 18, 1986]

§701.14 Service of Asian materials.

(a) Services to readers in the Asian
Division are provided in accordance
with prescribed conditions of use of
materials in the custody of the divi-
sion: materials written or printed in
Bengali, Burmese, Chinese, Hindi, Indo-
nesian, Japanese, Korean, Thai, Urdu,
Vietnamese, etc.

(b) Readers requiring reference and
bibliographic assistance in the general
areas of Asian studies are assisted in
the Asian Division’s three component
sections. Reference service on special
materials of interest to Asian studies
(except law) is provided by the divi-
sions holding such materials, as identi-
fied in §701.5. In the fields of science
and technology, reference and biblio-
graphic services are provided by the
Science and Technology Division.

[51 FR 22073, June 18, 1986]

§701.15 Service of European materials.

(a) Services to readers in the Euro-
pean Division are provided in accord-
ance with prescribed conditions of use
of the materials in the custody of the
European Division: Unbound serials
and newspapers, (with the exception of
those assigned to the Law Library),
written or printed in any of the Slavic
languages and in Estonian, Latvian,
and Lithuanian. Readers requesting
reference and bibliographic assistance
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on European materials classified in the
general collections are assisted by staff
on duty in the general reading rooms,
or in the European Reading Room,
which maintains a reference collection
and pertinent informational files.

(b) The professional staff of the Euro-
pean Division renders reference and
bibliographic services pertaining to the
cultural, political, social, and eco-
nomic life of Albania, Austria, Bel-
gium, Bulgaria, Cyprus,
Czechosloviakia, Denmark, Estonia,
Finland, France, the German Demo-
cratic Republic, the Federal Republic
of Germany, Greece, Hungary, lIceland,
Italy, Latvia, Liechtenstein, Lithua-
nia, Luxembourg, Monaco, The Nether-
lands, Norway, Poland, Romania, San
Marino, the Soviet Union, Sweden,
Switzerland, the Vatican City, and
Yugoslavia. Reference service on spe-
cial materials of interest to European
studies (except law) is provided by the
divisions holding such materials, as
identified in §701.5. In the fields of
science and technology, reference and
bibliographic services are provided by
the Science and Technology Division.

[51 FR 22073, June 18, 1986]

§701.16 Service of folklife materials.

(@) The American Folklife Center
renders specialized reference, biblio-
graphic and consulting services per-
taining to “‘preserving and presenting”’
folk cultural traditions in the United
States. The Center is not a grant-giv-
ing agency but concentrates on varied
services to the field—coordination of
folk cultural activities, local, state,
Federal and at the Library of Congress;
field projects, technical and consultant
services; research and archival service;
and publications, exhibits and live
presentations designed to disseminate
ideas and materials pertaining to
American folk culture.

(b) The Center’s Archive of Folk

Song provides reference and referral
services concerning folklife and
ethnomusicology by telephone,

through correspondence, and directly
to readers in the Archive’s Reading
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Room on the Library’s pertinent col-
lection of books, periodicals, record-
ings, manuscripts, etc. Printed descrip-
tions of the Archive’s published ref-
erence and findings aids, recordings, in-
tern program, and other services, are
available from the Archive of Folk Cul-
ture, Library of Congress, Washington,
DC 20540.

[46 FR 48663, Oct. 2, 1981, as amended at 51 FR
22073, June 18, 1986]

§701.17 Service of Hispanic materials.

(a) Readers requesting reference and
bibliographic assistance on hispanic
materials classified in the general col-
lections may consult staff on duty in
the general reading rooms, or in the
Hispanic Reading Room, which main-
tains a reference collection and perti-
nent informational files.

(b) The professional staff of the His-
panic Division renders reference and
bibliographic services pertaining to the
cultural, political, social and economic
life of Spain, Portugal, and the coun-
tries of Latin America and the Carib-
bean, as well as for materials pertain-
ing to the social and cultural life of
Hispanics in the United States. Ref-
erence service on special materials of
interest to Hispanic studies (except
law) is provided by the divisions hold-
ing such materials, as identified in
§701.5. In the fields of science and tech-
nology, reference and bibliographic
services are provided by the Science
and Technology Division.

[51 FR 22074, June 18, 1986]

§701.18 Service of legal materials.

(a) Legal materials are served in the
reading room of the Law Library in the
James Madison Building. Those vol-
umes which are not on the open shelves
may be obtained for reading room use
by filling out and presenting to a ref-
erence assistant a slip provided for the
purpose.

(b) The collections of the Law Li-
brary are available in part, for use out-
side the Library for a limited period, to
authorized borrowers in Washington,
DC, and through interlibrary loan to
the general public residing in other
parts of the country, in conformity
with Loan Division procedures. Books
which are lent for use outside of the
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Law Library must be charged in the
Law Library. Books which are lent for
use outside the Library building must
be charged in the Loan Division, where
a formal charge is made and a door
pass is issued.

[46 FR 48662, Oct. 2, 1981]

§701.19 Service of local
genealogical materials.

history and

Readers requesting reference and bib-
liographic assistance on materials in
local history and genealogy may con-
sult the staff in the Local History and
Genealogy Room.

[46 FR 48662, Oct. 2, 1981]

§701.20 Service of manuscript mate-
rials.

(a) Services to readers in the Manu-
script Reading Room are provided in
accordance with prescribed conditions
of reader registration and use of the
materials in the custody of the Manu-
script Division. The use of such mate-
rials is restricted to the Manuscript
Reading Room.

(b) The professional staff of the
Manuscript Division renders reference
and bibliographic services pertaining
to its collections by telephone, through
correspondence, and directly to adult
readers in the Manuscript Reading
Room.

[51 FR 22074, June 18, 1986]

§701.21 Service of maps and car-
tographic materials.

(a) Services to readers in the Geog-
raphy and Map Reading Room are pro-
vided in accordance with prescribed
conditions of reader registration and
use of the maps, atlases and globes in
the custody of the Geography and Map
Division. The use of such materials is
restricted to the Geography and Map
Reading Room.

(b) The professional staff of the Geog-
raphy and Map Division renders ref-
erence and bibliographic services per-
taining to its collections by telephone,
through correspondence, and directly
to adult readers in the Geography and
Map Reading Room.

[51 FR 22074, June 18, 1986]
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§701.22 Service of microfilmed mate-
rials.

(a) Service to readers in the
Microform Reading Room is provided
in accordance with prescribed condi-
tions governing the use of microfilm
and microprint material in the custody
of the Microform Reading Room. Inves-
tigators may requisition inkprint ma-
terials from other collections of the L.i-
brary for use in the Microform Reading
Room, but such requests will be subject
to limitations consistent with the care
and service of the collections, and with
regard for service to readers in other
reading rooms.

(b) Other units have custody of
microfilmed materials, such as manu-
scripts, newspapers, music, law, and
orientalia, and render service on these
materials.

[46 FR 48662, Oct. 2, 1981]

§701.23 Service of motion picture and
television materials.

(a) Services to readers in the Motion
Picture and Television Reading Room
are provided in accordance with pre-
scribed conditions of reader registra-
tion and use of the motion picture film,
and videotape materials in the custody
of the Motion Picture, Broadcasting
and Recorded Sound Division. The use
of such materials is restricted to the
Motion Picture and Television Reading
Room.

(b) The professional staff of the Mo-
tion Picture, Broadcasting and Re-
corded Sound Division renders ref-
erence and filmographic services per-
taining to its collections by telephone,
through correspondence and directly to
adult readers in the Motion Picture
and Television Reading Room.

[51 FR 22074, June 18, 1986]

§701.24 Service of music materials.

(a) Services to readers in the Per-
forming Arts Reading Room are pro-
vided in accordance with prescribed
conditions of reader registration and
use of the music materials in the cus-
tody of the Music Division. The use of
such materials is restricted to the Per-
forming Arts Reading Room.

(b) The professional staff of the
Music Division renders reference and
bibliographic services pertaining to its
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collections, by telephone, through cor-
respondence and directly to adult read-
ers in Performing Arts Reading Room
(see also §701.29).

[51 FR 22074, June 18, 1986]

§701.25 Service of prints and photo-
graphs.

(a) Services to readers in the Prints
and Photographs Reading Room are
provided in accordance with prescribed
conditions of reader registration and
use of the collections of fine and his-
torical prints, drawings, photographs,
posters, and architectural drawings
and photographs, in the custody of the
Prints and Photographs Division. The
use of such materials is restricted to
the Prints and Photographs Reading
Room.

(b) The professional staff of the
Prints and Photographs Division ren-
ders reference and bibliographic serv-
ices pertaining to its collections, by
telephone, through correspondence and
directly to adult readers in the Prints
and Photographs Reading Room.

[51 FR 22074, June 18, 1986]

§701.26 Service of rare books and spe-
cial collections.

(a) Services to readers in the Rare
Book and Special Collections Reading
Room are provided in accordance with
prescribed conditions of reader reg-
istration and use of the materials in
the custody of the Rare Book and Spe-
cial Collections Division. The use of
such materials is restricted to the Rare
Book and Special Collections Reading
Room.

(b) The professional staff of the Rare
Book and Special Collections Division
renders reference and bibliographic
services pertaining to its collections by
telephone, through correspondence,
and directly to adult readers in the
Rare Book and Special Collections
Reading Room.

(c) Service to readers of the rare
books in the custody of the Law Li-
brary and the Music Division are sub-
ject to similar regulations.

[51 FR 22074, June 18, 1986]
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§701.27 Service of scientific and tech-
nical materials.

(a) Readers requesting reference and
bibliographic assistance in science and
technology may consult the staff on
duty in the Science Reading Room. In-
quiries are referred when necessary to
subject specialists in the Science and
Technology Division. A special collec-
tion of technical reports is available in
the Science Reading Room. Materials
on science in the Library’s subject-
classified collections are also served in
the Library’s other general reading
rooms.

(b) In answering requests for referral
service, the Resources Analysis Section
of the General Reading Rooms Division
compiles names, addresses, telephone
numbers, and brief descriptions of ap-
propriate information resources, which
may include professional societies, uni-
versity research bureaus and insti-
tutes, Federal and State agencies, in-
dustrial laboratories, museums, testing
stations, and individual experts as well
as more traditional sources of informa-
tion, such as technical libraries, infor-
mation and document centers, and ab-
stracting and indexing services.

[51 FR 22074, June 18, 1986]

§701.28 Service of serial materials.

(a) Services to readers in the News-
paper and Current Periodical Reading
Room are provided in accordance with
prescribed conditions of use of the col-
lections of current and unbound peri-
odicals, bound, unbound and micro-
filmed newspapers, Government docu-
ments, ephemera, etc. not assigned to
other divisions, in the custody of the
Serial and Government Publications
Division. The use of such materials is
restricted to the Newspaper and Cur-
rent Periodical Reading Room.

(b) The professional staff of the Se-
rial and Government Publications Divi-
sion renders reference and biblio-
graphic services pertaining to its col-
lections as well as to the government
publications in the general classified
collections, by telephone, through cor-
respondence and directly to adult read-
ers in the Newspaper and Current Peri-
odical Reading Room.

[51 FR 22074, June 18, 1986]
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§701.29 Service of sound recordings.

(a) Services to readers in the Re-
corded Sound Reference Center in the
Performing Arts Reading Room are
provided in accordance with prescribed
conditions of reader registration and
use of the sound recordings of all kinds
(except recordings for the blind) in the
custody of the Motion Picture, Broad-
casting and Recorded Sound Division.
The use of such materials, for serious
research only, is restricted to the Per-
forming Arts Reading Room and ap-
pointments to use them must be
sought in advance by application to the
Motion Picture, Broadcasting and Re-
corded Sound Division.

(b) The professional staff of the Re-
corded Sound Reference Center renders
reference and discographic services
pertaining to the collections, by tele-
phone, through correspondence, and di-
rectly to adult readers in the Perform-
ing Arts Reading Room.

(c) Reference and information per-
taining to folk music and
ethnomusicology are available from
the Archive of Folk Culture, American
Folklife Center.

(d) A list of recordings of poetry and
folk music issued by the Library of
Congress and available for a sale may
be obtained from the Public Services
Coordinator, Motion Picture, Broad-
casting and Recorded Sound Division,
Library of Congress, Washington, DC
20540.

[51 FR 22075, June 18, 1986]

§701.30 Cataloging distribution.

Bibliographic products and services
are produced and supplied to the Li-
brary of Congress and other libraries
by the Cataloging Distribution Service.
The Service sells bibliographic data in
the form of printed cards, machine-
readable tapes (MARC), book catalogs,
microfiche catalogs and technical pub-
lications to libraries, learned societies,
professional institutions, government
agencies, private institutions, and co-
operative and commercial processing
centers. Information may be obtained
from the Cataloging Distribution Serv-
ice, Library of Congress.

[51 FR 22075, June 18, 1986]
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§701.31 Library of Congress publica-
tions.

Publications of the Library include
guides to its collections and services,
catalogs of materials in the Library of
Congress and other libraries, lists and
descriptions of serials and monographs
received, registers of personal papers of
American public figures, bibliog-
raphies, facsimiles of rare items in its
collections, exhibit catalogs, annual
reports, acquisitions reports, and var-
ious other issuances relating to the Li-
brary and its programs. Most of the Li-
brary’s publications are sold by the Su-
perintendent of Documents, Govern-
ment Printing Office, Washington, DC
20402. A complete list of available pub-
lications, Library of Congress Publica-
tions in Print, is distributed free by the
Central Services Division, Library of
Congress, Washington, DC 20540.

[46 FR 48663, Oct. 2, 1981, as amended at 51 FR
22075, June 18, 1986]

§701.32 Offers of materials for pur-
chase.

The Library solicits offers of library
materials (including books, periodicals,
pamphlets, manuscripts, maps, views,
music, recordings, motion pictures,
photographs, posters, prints, etc.).
Lists or catalogs offering materials
should specify author, title, place of
publication, date of publication,
whether or not copyrighted, edition
note, series note, and number of pages
or volumes. Each item must be priced.
All offers of materials and all other
correspondence concerning the acquisi-
tion by purchase of materials for the
Library’s collections (including in-
voices, statements, and questions con-
cerning payment for material pur-
chased by the Library) should be ad-
dressed to the Library of Congress,
Order Division, Washington, DC 20504.
Materials should be sent ‘““‘on approval’’
unless specifically requested by the
Order Division.

[51 FR 22075, June 18, 1986; 51 FR 23537, June
30, 1986]
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§701.33 Acquisition of library mate-
rials by non-purchase means and
disposition of surplus library mate-
rials.

(a) Acquisition of non-purchase mate-
rials. The Exchange and Gift Division
has responsibility for the Library’s ac-
quisition of materials by non-purchase

means, including exchange, gift and
transfer, and other government
sources.

(1) Exchanges. Official exchanges,

numbering about one hundred agree-
ments, are maintained between the Li-
brary and official agencies or institu-
tions designated in other countries to
send and receive official documents.
Agreements for official exchanges stem
from multilateral treaties, Executive
Agreements, and informal agreements.
Sets of U.S. official publications are
supplied under these agreements. In ad-
dition to official exchanges, general (or
non-official) exchanges negotiated on
an informal basis are conducted with
government agencies at all levels, uni-
versities, colleges, museums, libraries,
learned organizations and inter-
national organizations. (Currently
about 15,000 non-official exchanges are
in effect throughout the world). The
Library sends to these exchange part-
ners selections from its duplicates or
current U.S. Government publications.
By law (44 U.S.C. 1718 and 1719) the Li-
brary is authorized to requisition for
use on international exchange up to 125
copies of each U.S. Government publi-
cation issued by the Government
Printing Office.

(2) Gift. The Library solicits gifts
from individuals, businesses, founda-
tions, and other organizations through-
out the world, including unions, politi-
cal parties, chambers of commerce, re-
ligious groups, etc., that do not enter
into exchanges or offer their publica-
tions for regular sale. The Library also
actively solicits material for its special
collections which it would not usually
be in a position to purchase, including
personal papers, music manuscripts,
sound recordings, rare books, fine
prints and photographs, etc.
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(3) Government source. In addition to
the documents provided by the Super-
intendent of Documents for inter-
national exchange, the Library is enti-
tled under 44 U.S.C. 1718 to requisition
up to 25 copies of each publication is-
sued by the Government Printing Of-
fice for use in its own collections.
Other laws provide the Library with
books for the blind and with publica-
tions deposited for copyright. Under a
variety of arrangements the Exchange
and Gift Division also acquires the offi-
cial publications of the states, terri-
tories, and possessions of the United
States for listing in its accessions list,
the Monthly Checklist of State Publica-
tions, and for inclusion in its collec-
tions.

(4) Transfer. Libraries and other agen-
cies of the Federal Government are en-
couraged to send to the Library for dis-
position soft or hard-bound books that
are surplus to their needs in the follow-
ing categories: (1) Novels and (2) Ref-
erence works (e.g. encyclopedias, direc-
tories, guides, such as Encyclopedia of
Associations, The World of Learning,
The Stateman’s Yearbook, Books in
Print, etc.) not older than three years.
And not older than five years in: (1)
Humanities (art, music, belles letters
etc.); (2) History and area studies; (3)
Social sciences (economics, politics,
etc.); (4) Education; and (5) Science (ag-
riculture, medicine, computer science,
mathematics, physics, etc.). Such
transferred materials are needed to fill
gaps in the Library’s holdings, for ex-
changes, to transfer to other Federal
agencies, and to make available
through the Surplus Books Program to
qualified recipients. The Library’s Ex-
change and Gift Division (E&G) re-
quests notification at the earliest pos-
sible date of any government libraries
that are scheduled to close or be sub-
stantially reduced. The Library also re-
quests that shipments of 1,000 pounds
or more be cleared with E&G in ad-
vance. The Library does not accept
bound and unbound serials. Federal
agencies should dispose of surplus seri-
als, and other surplus library materials
not specified above, in accordance with
their agency’s regulations governing
the disposal of surplus materials.

(b) Disposition of surplus books. The
Exchange and Gift Division has avail-
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able at all times surplus books not
needed by the Library for its own uses.
These materials are made available for
selection on exchange by eligible insti-
tutions, organizations, book dealers,
and collections, and by donation to
educational institutions (tax-supported
or non-profit schools, school systems,
colleges, universities, museums, and
public libraries), non-profit tax-exempt
organizations (section 501 of IRS Code)
and public bodies (agencies of local,
state, or national governments) in the
United States. A public library is de-
fined as ‘“‘a library that serves free all
residents of a community, district,
state, or region, and receives its finan-
cial support in whole or in part from
public funds.”

(c) Inquiries concerning the programs
relating to the acquisition of materials
for the collections of the Library by
non-purchase methods and the disposi-
tion of surplus materials should be ad-
dressed to: Chief, Exchange and Gift
Division, Library of Congress, Wash-
ington, DC 20540.

[46 FR 35088, July 7, 1981. Redesignated at 46
FR 48663, Oct. 2, 1981, and amended at 51 FR
22075, June 18, 1986; 61 FR 49262, Sept. 19, 1996]

§701.34 Contracting officers.

Incumbents of the following positions
are authorized to contract for mate-
rials and services on behalf of the Li-
brary of Congress and to execute con-
tracts in the areas as specified below.
The Librarian of Congress may further
delegate contracting authority in spe-
cific situations.

Library officers Area of contracting authority
The Librarian of All areas.

Congress.
The Deputy Librar- | All areas.

ian of Congress.
The Associate Li- All areas.

brarian of Con-
gress.
Associate Librarian
for Management.
Director, Congres-
sional Research
Service (CRS).

All areas except materials for the Li-
brary’s collections.

Agreements to procure experts or con-
sultants (including stenographic re-
porters) pursuant to 2 U.S.C.
166(h)(2).

Performance fees for readings, lec-
tures, dramatic fees, and the Council
of Scholars.

Rental/space agreements with Govern-
ment agencies.

Assistant Librarian
for Research
Services.

Director, Library
Environment Re-
sources Office.
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Library officers

Area of contracting authority

Director, Acquisi-
tions and Over-
seas Operations,
Processing Serv-
ices.

Director, National
Library for the
Blind and Phys-
ically Handi-
capped.

Director of Publish-
ing.

Chief, Procurement
and Supply Divi-
sion.

Chief and Assistant
Chief, Order Divi-
sion.

Chief and Assistant
Chief, Exchange
and Gift Division.

Chief, Financial
Management Of-
fice, and Budget
Officer.

Chief, Manuscript
Division.

Agreements for bibliographic services.

Collection materials for the Library's
blind and physically handicapped
program.

Agreements directly related to publica-
tions of the Publishing Office.

All areas except materials for the Li-
brary’s collections.

Purchased materials for the Library's
collections.

Agreements involving all non-purchase
materials for the Library’s collections
(exchanges, gifts, deposits, and so
forth).

Interagency agreements, entertainment,
performance of services by the Li-
brary and interdepartmental charges.

Agreements involving the Library’s lit-
erature programs (nonappropriated

funds).
Chief, Music Divi- Agreements involving the Library's
sion. music programs (nonappropriated
funds).

Exhibits Officer

Staff Training and
Development Of-
ficer.

Agreements involving loans of exhibits.
Training agreements with educational
institutions.

[52 FR 34383, Sept. 11, 1987]

§701.35 Credit and recognition policy
on the use of the library name, seal,
or logo.

(a) Purpose.

The purpose of this section is to as-
sure that the Library of Congress is
properly and appropriately identified
and credited as a source of materials in
publications that rely on Library re-
sources, so that the public may know
that the resources in its national li-
brary are being used productively in
fulfillment of its mission.

(b) Definitions.

(1) Publication means any tangible ex-
pression of words or thoughts in any
form or format, including print, sound
recording, television, optical disc, soft-
ware, online delivery, or other tech-
nology now known or hereinafter cre-
ated. It includes the whole range of
tangible products from simple signs,
posters, pamphlets, and brochures to
books, television productions, and
movies.

(2) Internal Library publication means
a publication over which any unit of
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the Library has complete or substan-
tial control or responsibility.

(3) Collaborative publications means
those in which any unit of the Library
is providing more than routine assist-
ance. The assistance may be pursuant
to a formal agreement or may simply
be an extensive courtesy.

(4) Commercial publications means
those known or likely to involve subse-
quent mass distribution, whether by a
for-profit or not-for-profit organization
or individual.

(5) Noncommercial user means an indi-
vidual whose publication includes a
significant number of Library ref-
erences, but the intended purpose of
which is personal, scholarly, or non-
commercial.

(6) Official Library logo means any of-
ficial seal of the Library.

(c) Credit and recognition policy.

(1) The name “‘Library of Congress,”
or any abbreviation thereof, is used of-
ficially to represent the Library of
Congress and its programs, projects,
functions, activities, or elements
thereof. In addition, the Library recog-
nizes that its name may be used
informationally by others in publica-
tions. Except as provided for in this
part, however, the use of the Library’s
name, explicitly or implicitly to en-
dorse materials in any publication, is
prohibited.

(2) The Library of Congress seal sym-
bolizes the Library’s authority and
standing as an official agency of the
U.S. Government. As such, it shall be
displayed only on official documents or
publications of the Library. The seal of
the Library of Congress Trust Fund
Board shall be affixed to documents of
that body as prescribed by the Librar-
ian of Congress. Procedures governing
the use of any other Library of Con-
gress logo are set out in paragraphs
(c)(3) through (c)(10) of this section.

(3) Questions regarding the appro-
priateness of the recognition or credit
shall be referred to the Public Affairs
Office.

(4) Internal Publications. Each inter-
nal Library publication shall include a
copy of an official Library logo in a po-
sition, format, and location suitable to
the particular media involved. The
logo may be alone or in addition to an
approved unit or activity logo, but
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shall be no less prominent than any
other logo used, except in the cases of
the Copyright Office, the Congressional
Research Service, and the Center for
the Book. Other exceptions to this pol-
icy may be made only if a written re-
quest is approved by the Management
Team member under whose jurisdiction
the publication falls.

(5) Collaborative/Commercial Publica-
tions
(i) Individuals with whom the Li-

brary is engaged in a collaborative pub-
lication, and individuals requesting as-
sistance for commercial publications,
shall be instructed regarding Library
policy on credit, recognition, and en-
dorsement by the Library employee
with whom they are dealing.

(i) Ordinarily, the Library logo ac-
companied by a concise acknowledge-
ment should appear in an appropriate
and suitable location on all collabo-
rative and all commercial publications.
The Library requires that a credit line
accompany reproductions of images
from its collections.

(iii) The size, location, and other at-
tributes of the logo and credit line
should be positioned in such a way that
they do not imply Library endorsement
of the publication unless such endorse-
ment is expressly intended by the Li-
brary, as would be the case in co-
publication or coproduction activities.
Use of the Library name or logo in any
context suggesting an explicit or im-
plicit endorsement may be approved in
only those instances where the Library
has sufficient expertise to pass judg-
ment on the subject matter, where that
expertise has been engaged or applied,
and where the terms of the collabo-
rative undertaking are such that the
Library has sufficient control over the
publication to make changes necessary
to reflect Library expertise.

(iv) Library officers working on com-
mercial publication projects shall no-
tify all collaborators of Library policy
in writing if the collaboration is ar-
ranged through an exchange of cor-
respondence. A statement of Library
policy shall be incorporated into the
agreement if the terms of the collabo-
ration are embodied in any written in-
strument, such as a contract or letter
of understanding.
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(6) Noncommercial Users. Staff mem-
bers assisting individuals who are non-
commercial users of Library resources
shall encourage them to extend the
customary professional courtesy of ac-
knowledging their sources in publica-
tions, including films, television, and
radio, and to use approved credit lines.

(7) Each product acquired for resale
by the Library that involves new label-
ing or packaging shall bear a Library
logo and shall contain information de-
scribing the relevance of the item to
the Library or its collections. Items
not involving new packaging shall be
accompanied by a printed description
of the Library and its mission, with Li-
brary logo, as well as the rationale for
operating a gift shop program in a
statement such as, ‘“Proceeds from gift
shop sales are used to support the Li-
brary collections and to further the Li-
brary’s educational mission.”’

(8) Each item authorized by the Li-
brary pursuant to a licensing agree-
ment (directly or through a third
party) shall bear a Library logo and
shall contain information describing
the relevance of the item to the Li-
brary or its collections.

(9) Office Systems Services shall
make available copies of the Library
seal or logo in a variety of sizes and
formats, including digital versions.

(10) Each service unit head shall be
responsible for devising the most ap-
propriate way to carry out and enforce
this policy.

(d) Violations.

(1) All violations or suspected viola-
tions of this section or of 18 U.S.C. 1017
shall be reported to the Office of the
General Counsel as soon as they be-
come known.

(2) Whenever the General Counsel has
determined that any person or organi-
zation is engaged in or about to engage
in an act or practice that constitutes
or will constitute conduct prohibited
by this part or a violation of any re-
quirements of this section, the General
Counsel shall take whatever action
necessary, including seeking the assist-
ance of the U.S. Department of Justice,
to obtain injunctive relief or damages.

[59 FR 55812, Nov. 9, 1994]
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§701.36 Use of the Seal of the Library
of Congress and the Library of Con-
gress Trust Fund Board.

(a) The Seal is the official emblem of
the Library of Congress and its use is
therefore permitted only on official
documents or publications of the Li-
brary.

(b) The Seal may be used on Library
publications, leaflets, brochures, let-
terhead, or other printed matter pre-
pared as official documents of the Li-
brary.

(c) The embossed Seal shall be used
primarily to authenticate contracts,
agreements, certifications, and other
documents signed by The Librarian, or
his/her designated representative(s).

(d) With the approval of The Associ-
ate Librarian of Congress, the Seal
may be used in cooperative programs
in which the Library officially engages
with other organization(s).

(e) Any other use shall be approved in
advance by The Associate Librarian of
Congress.

(f) The official Seal of the Library of
Congress Trust Fund Board shall be af-
fixed to documents of that body as pre-
scribed by The Librarian of Congress.

(g) Any person or organization that
uses the Library Seal or the Seal of the
Library of Congress Trust Fund Board
in a manner other than as authorized
by the provisions of this section shall
be subject to the criminal provisions of
18 U.S.C. 1017.

[49 FR 8607, Mar. 8, 1984]

PART 702—CONDUCT ON LIBRARY
PREMISES

Sec.

702.1 Applicability.

702.2 Access to Library buildings and collec-
tions.

702.3 Conduct on Library premises.

702.4 Demonstrations.

702.5 Photographs.

702.6 Gambling.

702.7 Alcoholic beverages and controlled
substances.

702.8 Weapons and explosives.

702.9 Use and carrying of food and beverages
in Library buildings.

702.10 Inspection of property.

702.11 Protection of property.

702.12 Smoking In Library buildings.

702.13 Space for meetings and special
events.
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702.14 Soliciting, vending, debt collection,
and distribution of handbills.
702.15 Penalties.

AUTHORITY: Sec. 1, 29 Stat. 544, 546; 2 U.S.C.
136.

§702.1 Applicability.

The rules and regulations in this part
apply to all Federal property under the
charge and control of the Librarian of
Congress and to all persons entering in
or on such property.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973]

§702.2 Access to Library buildings and
collections.

Admittance and movement of visi-
tors in Library buildings will be re-
stricted to the areas providing facili-
ties and services to the public during
announced hours of public opening.
Persons having legitimate business in
areas closed to the public may be ad-
mitted after identification by respon-
sible officials in the building or by au-
thority as evidenced by a building ac-
cess pass issued by the Associate Li-
brarian for Management.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48663, Oct. 2, 1981]

§702.3 Conduct on Library premises.

(a) AIll persons using the premises
shall conduct themselves in such man-
ner as not to affect detrimentally the
peace, tranquility, and good order of
the Library. Such persons shall:

(1) Use areas that are open to them
only at the times those areas are open
to them and only for the purposes for
which those areas are intended;

(2) Comply with any lawful order of
the police or of other authorized indi-
viduals; and

(3) Comply with official signs of a re-
strictive or directory nature.

(b) AIll persons using the premises
shall refrain from:

(1) Creating any hazard to persons or
property, such as by fighting or by
throwing or deliberately dropping any
breakable article, such as glass, pot-
tery, or any sharp article, or stones or
other missiles;
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(2) Using Library facilities for living
accommodation purposes, such as un-
authorized bathing, sleeping, or stor-
age of personal belongings, regardless
of the specific intent of the individual,;

(3) Engaging in inordinately loud or
noisy activities;

(4) Disposing of rubbish other than in
receptacles provided for that purpose;

(5) Throwing articles of any kind
from or at a Library building or appur-
tenance;

(6) Committing any obscene or inde-
cent act such as prurient prying, inde-
cent exposure, and soliciting for illegal
purposes;

(7) Removing, defacing, damaging, or
in any other way so misusing a statue,
seat, wall, fountain, or other architec-
tural feature or any tree, shrub, plant,
or turf;

(8) Stepping upon or climbing upon
any statue, fountain, or other orna-
mental architectural feature or any
tree, shrub, or plant;

(9) Bathing or swimming in any foun-
tain;

(10) Painting, marking or writing on,
or posting or otherwise affixing any
handbill or sign upon any part of a Li-
brary building or appurtenance, except
on bulletin boards installed for that
purpose and with the appropriate au-
thorization;

(11) Bringing any animal onto Li-
brary buildings and turf other than
dogs trained to assist hearing or vis-
ually impaired persons;

(12) Threatening the physical well-
being of an individual; and

(13) Unreasonably obstructing read-
ing rooms, food service facilities, en-
trances, foyers, lobbies, corridors, of-
fices, elevators, stairways, or parking
lots in such manner as to impede or
disrupt the performance of official du-
ties by the Library staff or to prevent
Library patrons from using or viewing
the collections.

(c) Public reading rooms, research fa-
cilities, and catalog rooms are des-
ignated as nonpublic forums. As such,
they shall be used only for quiet schol-
arly research or educational purposes
requiring use of Library materials. All
persons using these areas shall comply
with the rules in effect in the various
public reading rooms, shall avoid dis-

71

§702.4

turbing other readers, and shall refrain
from, but not limited to,

(1) Eating, drinking, or smoking in
areas where these activities are ex-
pressly prohibited;

(2) Using loud language or making
disruptive noises;

(3) Using any musical instrument or
device, loudspeaker, sound amplifier,
or other similar machine or device for
the production or reproduction of
sound, except for devices to assist hear-
ing or visually impaired persons, with-
out authorization;

(4) Interfering by offensive personal
hygiene with the use of the area by
other persons;

(5) Spitting, defecating, urinating, or
similar disruptive activities;

(6) Intentionally abusing the fur-
niture or furnishings in the area;

(7) Intentionally damaging any item
from the collections of the Library of
Congress or any item of Library prop-
erty;

(8) Using computing terminals for
purposes other than searching or train-
ing persons to search the Library’s
data bases or those under contract to
the Library, or misusing the terminals
by intentional improper or obstructive
searching; and

(9) Using the Library’s photocopy
machines for purposes other than copy-
ing Library materials whenever other
persons are waiting in line.

[52 FR 672, Jan. 8, 1987]

§702.4 Demonstrations.

(a) Library buildings and grounds are
designated as limited public forums,
except for those areas designated as
nonpublic forums. However, only Li-
brary grounds (defined in 2 U.S.C. 167j),
not buildings, may be utilized for dem-
onstrations, including assembling,
marching, picketing, or rallying. In ad-
dition, as the need for the determina-
tion of other matters arises, The Li-
brarian will determine what additional
First Amendment activities may not
be permitted in a limited public forum.
In making such determination, The Li-
brarian will consider only whether the
intended activity is incompatible with
the primary purpose and intended use
of that area.
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(b) The only areas of the Library
grounds that are designated for use for
demonstrations are the following:

(1) Thomas Jefferson Building: The
Neptune Plaza and the interior side-
walks on the north and south sides of
the building;

(2) John Adams Building: The plaza in
front of the south entrance to the
building; and

(3) James Madison Building: The por-
tion of Independence Plaza between the
pylons that demarcate the driveway
and Independence Avenue, and the
western and eastern ends of the plaza
beyond the ramps for the handicapped.

(c) Persons seeking to use such des-
ignated areas for the purpose of dem-
onstrations shall first secure written
permission from the Associate Librar-
ian for Management. An application for
such permission shall be filed with the
Library Support Services Office no
later than three workdays before the
time of the proposed demonstration.
Permission to demonstrate shall be
based upon—

(1) The availability of the requested
location and

(2) The likelihood that the dem-
onstration will not interfere with Li-
brary operations or exceed city noise
limitations as defined by District of
Columbia regulations (26 D.C. Reg. 229
and 24 D.C. Reg. 293).

(d) No person(s) having permission to
demonstrate pursuant to this Regula-
tion shall at any time block either the
entrances to or exits from the Library
buildings nor shall such person(s) har-
ass, intimidate, or otherwise interfere
with the use of the Library’s facilities
by persons not participating in the
demonstration.

[52 FR 672, Jan. 8, 1987]

§702.5 Photographs.

Photographs for advertising or com-
mercial purposes may be taken only
with the permission of the Library’s
Information Officer. Cameras and other
photographic equipment may be car-
ried on the premises, but their use in
certain areas may be restricted by
rules or posted signs. Persons using
still, motion picture, or video cameras
with flash attachments or lights or
with tripods or other stationary equip-
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ment shall obtain the prior permission
of the Library’s Information Officer.

[52 FR 672, Jan. 8, 1987]

§702.6 Gambling.

Participation in any illegal gam-
bling, such as the operation of gam-
bling devices, the conduct of an illegal
pool or lottery, or the unauthorized
sale or purchase of numbers or lottery
tickets, on the premises is prohibited.

[52 FR 673, Jan. 8, 1987]

§702.7 Alcoholic beverages and con-
trolled substances.

(a) The use of alcoholic beverages on
the premises is prohibited except on of-
ficial occasions for which advance writ-
ten approval has been given by the As-
sociate Librarian for Management and
except for concessionaires to whom Li-
brary management has granted permis-
sion to sell alcoholic beverages on the
premises.

(b) The illegal use or possession of
controlled substances on the premises
is prohibited.

[52 FR 673, Jan. 8, 1987]

§702.8 Weapons and explosives.

Except where duly authorized by law,
and in the performance of law enforce-
ment functions, no person shall carry
firearms, other dangerous or deadly
weapons, or explosives, either openly
or concealed, while on the premises.

[52 FR 673, Jan. 8, 1987]

§702.9 Use and carrying of food and
beverages in Library buildings.

Consumption of food and beverages in
Library buildings is prohibited except
at point of purchase or other author-
ized eating places. Under no cir-
cumstances may food or beverages be
carried to the bookstacks or other
areas where there exists significant
risk to Library materials or property
or where there may result a detraction
from the dignity or efficiency of public
service.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]
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§702.10 Inspection of property.

(@) Individuals entering Library
buildings do so with the understanding
that all property in their possession in-
cluding, but not limited to, suitcases,
briefcases, large envelopes, packages,
and office equipment may be inspected.

(b) Upon entering the Library build-
ings privately owned office machines
including but not limited to type-
writers, computing machines, steno-
type machines, and dictating ma-
chines, shall be registered at the
guard’s desk at the entrance to build-
ings for the purpose of controlling such
equipment.

(c) In the discharge of official duties,
Library officials are authorized to in-
spect Government-owned or furnished
property assigned to readers and the
general public for their use, such as
cabinets, lockers, and desks. Unauthor-
ized property or contraband found in
the possession of members of the Li-
brary staff, readers, or the general pub-
lic as a result of such inspections will
be subject to confiscation by Library
officials.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]

§702.11 Protection of property.

(@) Any person who shall steal,
wrongfully deface, injure, mutilate,
tear, or destroy library materials, or
any portion thereof, shall be punished
by a fine of not more than $2,000 or im-
prisoned not more than 3 years, or both
(18 U.S.C. 641; 18 U.S.C. 1361; 18 U.S.C.
2071; and 22 D.C. Code 3106).

(b) Any person who embezzles, steals,
purloins, or, without authority, dis-
poses of anything of value of the Unit-
ed States, or willfully injures or com-
mits any depredation against any Gov-
ernment property shall be punished by
a fine of not more than $10,000 or im-
prisoned not more than 10 years, or
both; but if the value of such property
does not exceed the sum of $100, he
shall be fined not more than $1,000 or
imprisoned not more than 1 year, or
both. (18 U.S.C. 641 and 18 U.S.C. 1361.)

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973, and amended at 46
FR 48664, Oct. 2, 1981; further redesignated at
52 FR 672, Jan. 8, 1987]
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§702.12 Smoking in Library buildings.

Smoking in Library buildings is pro-
hibited except in those areas specifi-
cally designated for this purpose.

[35 FR 19019, Dec. 16, 1970. Redesignated at 38
FR 27049, Sept. 28, 1973 and 52 FR 672, Jan. 8,
1987]

§702.13 Space for meetings and spe-
cial events.

The use of ‘“meeting places’ in the
Library shall be limited to official staff
functions, or functions sponsored by
the Library. The Library’s facilities
are not available for meetings, per-
formances or special events that: (a)
Involve any organization practicing or
promoting discrimination based upon
race, religion, color, sex, age, marital
status, handicap, national origin, or
political affiliation; (b) have a partisan
political, sectarian, or similar nature
or purpose; (c) are sponsored by profit-
making organizations that promote
commercial enterprises or commod-
ities.

[46 FR 48664, Oct. 2, 1981. Redesignated at 52
FR 672, Jan. 8, 1987]

§702.14 Soliciting, vending, debt col-
lection, and distribution of hand-
bills.

(a) The soliciting of alms and con-
tributions, commercial soliciting and
vending of all kinds, the display or dis-
tribution of commercial advertising,
the offering or exposing of any article
for sale, or the collecting of private
debts on the grounds or within the
buildings of the Library is prohibted.
This rule does not apply to national or
local drive for funds for welfare,
health, or other purposes sponsored or
approved by The Librarian of Congress,
nor does it apply to authorized conces-
sions, vending devices in approved
areas, or as specifically allowed by the
Associate Librarian for Management.

(b) Distribution of material such as
pamphlets, handbills, and flyers is pro-
hibited without prior approval of the
Associate Librarian for Management.

(c) Peddlers and solicitors will not be
permitted to enter Library buildings
unless they have a specific appoint-
ment, and they will not be permitted
to canvass Library buildings.

[52 FR 673, Jan. 8, 1987]
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§702.15 Penalties.

(a) Persons violating provisions of 2
U.S.C. 167a to 167e, inclusive, regula-
tions promulgated pursuant to 2 U.S.C.
167f, this Regulation, or other applica-
ble Federal laws relating to the Li-
brary’s property, including its collec-
tions, are subject to removal from the
premises, to arrest, and to any addi-
tional penalties prescribed by law. In
instances of mutilation or theft of Li-
brary materials or other Library prop-
erty, prosecution by appropriate au-
thorities shall be in accordance with
the provisions of the statutes cited in
§702.11.

(b) Upon written notification by the
Associate Librarian for Management,
disruptive persons may be denied fur-
ther access to the premises and may be
prohibited from further use of the Li-
brary’s facilities.

(1) Within three workdays of receipt
of such notification, an affected indi-
vidual may make a written request, in-
cluding the reasons for such a request,
to the Associate Librarian for Manage-
ment for a reconsideration of said noti-
fication.

(2) The Associate Librarian for Man-
agement shall respond within three
workdays of receipt of such request for
reconsideration and may, at his or her
option, rescind, modify, or reaffirm
said notification.

[52 FR 673, Jan. 8, 1987]

PART 703—AVAILABILITY OF
LIBRARY OF CONGRESS RECORDS

Sec.
703.1
703.2

Policy.

Records covered.

703.3 Exemptions.

703.4 Procedures for inspection and copying
of records.

703.5 Public reading facility.

703.6 Fees.

AUTHORITY: 2 U.S.C. 136.

SOURCE: 41 FR 2230, Jan. 15, 1976, unless
otherwise noted.

§703.1 Policy.

Subject to limitations set forth in
this part, Library of Congress records
are available as hereinafter provided
and shall be furnished as promptly as
possible within the Library to any
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member of the public at appropriate
places and times and at an appropriate
fee, if any. Although this policy re-
flects the public information section of
the Administrative Procedure Act (5
U.S.C. 552, et seq.) as amended, the ap-
plication of that legislation to the Li-
brary of Congress is not to be inferred;
nor should this document be considered
as conferring on any member of the
public a right under that Act of access
to or information from the records of
the Library.

§703.2 Records covered.

As used herein, Library of Congress
“records’ include all books, papers,
maps, photographs or other documen-
tary materials exclusive of materials
in the collections of the Library of
Congress, regardless of physical form
or characteristics, made or received by
the Library of Congress in pursuance of
Federal law or in connection with the
transaction of public business, and pre-
served, or appropriate for preservation,
by the Library as evidence of the orga-
nization, functions, policies, decisions,
procedures, operations, or other activi-
ties of the Government or because of
the informational value of data con-
tained therein. The term refers only to
such items in being and in the posses-
sion or under the control of an office of
the Library. It does not include records
to be compiled or procured in the fu-
ture, nor does the term include objects
or articles, such as furniture, paint-
ings, sculpture, three-dimension mod-
els, structures, vehicles, and equip-
ment.

§703.3 Exemptions.

(a) The Library shall exempt from
disclosure materials that are:

(1) Specifically authorized under cri-
teria established by Executive order to
be withheld from public disclosure in
the interest of national defense or for-
eign policy and are in fact properly
classified pursuant to Executive Order
11652;

(2) Related solely to the internal per-
sonnel rules and practices of the Li-
brary;

(3) Specifically exempted from disclo-
sure by statute;
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(4) Related to copyrights except as
provided by 37 CFR 201.2, 203.4 and
203.5;

(5) Privileged or confidential, in that
they contain trade secrets and com-
mercial or financial information ob-
tained from any person; this exemption
pertains to information which would
not customarily be made public by the
person from whom it was obtained by
the Government. It includes, but is not
limited to, business sales statistics, in-
ventories, customer lists, scientific or
manufacturing processes or develop-
ments; information customarily sub-
ject to protection as privileged in a
court or other proceeding, such as in-
formation protected by the doctor-pa-
tient, lawyer-client, or lender-borrower
privilege; information submitted by
any person to the Government in con-
fidence or where the Government has
obligated itself not to disclose informa-
tion it received; formulate, designs,
drawings, research data, and other
records developed by or for the Govern-
ment which are significant as items of
valuable property;

(6) Contained in interagency or
intragency communications, such as
internal drafts, memoranda between of-
ficials or agencies, opinions and inter-
pretations prepared by staff or consult-
ants; records of the deliberations of
staff or committees on internal mat-
ters; and records whose premature dis-
closure would interfere with the
achievement of the purpose for which
they were being prepared;

(7) Gathered, prepared, or compiled
specifically for the use of the Congress
by the Congressional Research Service,
the Law Library, or any other subdivi-
sion of the Library;

(8) Contained in personnel and medi-
cal files and similar files the disclosure
of which would constitute a clearly un-
warranted invasion of privacy;

(9) Contained in investigative records
compiled for law enforcement or in
files prepared in connection with Gov-
ernment litigation and adjudicative
proceedings, except for those portions
of such files which are available by law
to persons in litigation with the Li-
brary;

(10) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
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of an agency responsible for the regula-
tion or supervision of financial institu-
tions; and

(11) Related to specific reader use of
the collections, either in the Library or
through lending service.

(b) Any reasonably segregable por-
tion of a record shall be provided to
any person requesting such record after
deletion of the portions which are ex-
empt under this section. A portion of a
record shall be considered reasonably
segregable when segregation can
produce an intelligible record which is
not distorted out of context and does
not contradict the record being with-
held.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981]

§703.4 Procedures for inspection and
copying of records.

(a) Requests to inspect or copy, or
have copied, the Library’s records shall
be directed to the Chief, Central Serv-
ices Division. Upon approval, requests
for photocopying of records shall be re-
ferred to the Photoduplication Service
for processing.

(b) Requests for records not available
in the public reading facility (see
§703.6) shall be specific and shall iden-
tify the precise records or materials
which are desired by name, date, num-
ber, or other identifying data sufficient
to allow the Central Services Division
staff to locate, retrieve, and prepare
the record for inspection or copying
and to delete exempted matter where
appropriate. Blanket or generalized re-
quests (such as ‘‘all matters relating
to”” a general subject) shall not be hon-
ored, and shall be returned to the re-
quester.

(c) Records shall be available for in-
spection and copying in person during
the usual business hours.

(d) Records in media other than print
(e.g. microforms and machine media)
shall be available for inspection in the
medium in which they usually exist,
and copies of records in machine media
shall be made in media of the Library’s
selection.
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(e) Every effort shall be made to re-
spond to requests with reasonable dis-
patch. Use of a document by the Li-
brary or its staff shall be given prece-
dence over any request. Under no cir-
cumstances shall records be removed
from the Library’s offices.

(f) The Chief of the Central Services
Division shall make the initial deter-
mination on whether the record de-
scribed in a request can be identified
and located after a reasonable search
and, if so, whether the record (or por-
tions thereof) will be made available or
will be withheld from disclosure under
the provisions of this regulation. In so
doing, the Chief shall consult with any
division or office in the Library having
a continuing substantial interest in the
record requested. Where the Chief finds
no valid objection or doubt as to the
propriety of making the requested
record available, the request shall be
honored upon payment of the pre-
scribed fees (see §703.6).

(g) A member of the public who has
requested a Library record and has
been refused all or part of said record
by the Chief, Central Services Division,
may request reconsideration by the
Chief. The request shall be in writing
and include a copy of the initial re-
quest as well as the reasons why the re-
quested record, or part thereof, should
be made available.

(h) The Chief, Central Services Divi-
sion, shall reconsider the request and
shall grant it or re-affirm the denial
with reasons for such. Re-affirmed de-
nials shall be referred to the General
Counsel.

(i) The General Counsel shall make
the final determination on a request
for reconsideration and shall notify the
requester thereof, directly, and in writ-
ing.

(1) If the final determination reverses
in whole or in part the initial deter-
mination, the record requested (or por-
tions thereof) shall be made available
to the requester.

(2) If the final determination sustains
in whole or in part an initial deter-
mination, the notification of the final
determination shall explain the basis
on which the record (or portions there-
of) will not be made available.
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Such decision by the General Counsel
shall be the final administrative review
within the Library of Congress.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981]

§703.5 Public reading facility.

(@) The Library shall maintain a
reading facility for the public inspec-
tion and copying of Library regula-
tions, opinions, statements of policy,
and instructions (including staff manu-
als) which may be relied upon, used, or
cited as authority or precedent in the
determination of rights, privileges, and
obligations of members of the public in
dealing with the Library. This facility
shall be open to the public from 8:30
a.m. to 4:30 p.m., except Saturdays,
Sundays, and Holidays.

(b) The materials to be available in
the public reading facility shall be se-
lected by the General Counsel after
consultation with the heads of divi-
sions or offices which may be con-
cerned.

(c) There shall be maintained in the
reading facility for public use a current
index of materials available in the
reading facility.

§703.6 Fees.

(a) Fees charged by the Library for
the search for and duplication of any
records requested shall comply with
the following fee schedule:

(1) Search for records. There shall be a
fee of $7 per hour when the search is
conducted by a clerical employee and
$10 per hour when the search is con-
ducted by a professional employee.
There shall be no charge for searches of
less than one hour. In situations in-
volving the use of computers to locate
and extract the requested information,
charges shall be based on the direct
cost to the Library, including labor,
material, and computer time.

(2) Duplication of records. Records
shall be duplicated in accordance with
prevailing rates established by the
Photoduplication Service and by the
Automated Systems Office in the case
of machine media.

(3) Other. When no specific fee has
been established for a service, the As-
sociate Librarian for Management is
authorized to establish an appropriate
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fee based on ‘‘direct costs’ in accord-
ance with the Office of Management
and Budget Circular No. A-25.

(b) The Associate Librarian for Man-
agement may determine, in connection
with specific requests for records, that
the public interest is best served by the
provision of the requested records at no
cost or at a cost below the above fee
schedule and, in those specific in-
stances, is authorized to waive the
schedule, in whole or in part.

(c) Fees actually charged a person for
the search and duplication of records
shall be paid in full prior to issuance of
those records. Payment of fees shall be
made by a personal check, postal
money order or bank draft made pay-
able to the order of the Treasurer of
the United States.

[41 FR 2230, Jan. 15, 1976, as amended at 46
FR 48664, Oct. 2, 1981; 51 FR 22076, June 18,
1986]

PART 704—NATIONAL FILM REG-
ISTRY OF THE LIBRARY OF CON-
GRESS

Subpart A—Films Selected for Inclusion in
the National Film Registry

Sec.

704.10 Criteria for the selection of films for
inclusion in the National Film Registry.

704.11 Procedures for the public to rec-
ommend films for inclusion in the Na-
tional Film Registry.

704.20 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1989.

704.21 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1990.

704.22 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1991.

704.23 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1992.

704.24 Films selected for inclusion in the
National Film Registry in the Library of
Congress for 1993.

Subpart B [Reserved]

AUTHORITY: Public Law 102-307, 106 Stat.
267 (2 U.S.C. 179).
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Subpart A—Films Selected for In-
clusion in the National Film
Registry

§704.10 Criteria for the selection of
films for inclusion in the National
Film Registry.

(a) All of the films nominated for in-
clusion in the National Film Registry
should reflect the mission of the Na-
tional Film Registry in the Library of
Congress, found in section 202 of the
National Film Preservation Act of 1992
(Pub. L. 102-307), of ‘‘maintaining and
preserving films that are culturally,
historically or aesthetically signifi-
cant.”

(b) In accordance with the intent of
Congress, all of the guidelines for the
selection of films in the National Film
Registry are intended to be read broad-
ly, so that as many films as possible
will be eligible for inclusion in the Na-
tional Film Registry.

(c) For the purposes of film selection,
the term “film’”’ means a ‘““‘motion pic-
ture” as defined in the U.S. copyright
law, except, that the term “‘film’ does
not include any work not originally
fixed on film stock, such as a work
fixed on videotape or laser disks. ‘““Mo-
tion pictures’ are defined in the copy-
right law as: ‘“‘audiovisual works con-
sisting of a series of related images
which, when shown in succession, im-
part an impression of motion, together
with accompanying sounds, if any.” 17
U.S.C. 101.

(d) Films should not be considered for
inclusion in the National Film Reg-
istry if no element or copy of the film
exists. While the Librarian intends to
promote the goals of film preservation
and restoration provided for in the Act,
no film will be denied inclusion in the
National Film Registry because that
film has already been preserved or re-
stored.

(e) No film is eligible for inclusion in
the National Film Registry until 10
years after such film’s first publica-
tion. ‘“‘Publication’ is defined in the
copyright act as: ‘‘the distribution of
copies or phonorecords of a work to the
public by sale or other transfer of own-
ership, or by rental, lease, or lending.
The offering to distribute copies or
phonorecords to a group of persons for
purposes of further distribution, public
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performance, or public display, con-
stitutes publication. A public perform-
ance or display of a work does not of it-
self constitute publication.” 17 U.S.C.
101.

[58 FR 30708, May 27, 1993]

§704.11 Procedures for the public to
recommend films for inclusion in
the National Film Registry.

(a) The public shall be informed of all
open meetings of the National Film
Preservation Board.

(b) A mailing address within the Li-
brary of Congress will be maintained to
allow the public to make nominations
of films to the Librarian and the Na-
tional Film Preservation Board. All
nominations should include the film
title, and any other relevant informa-
tion necessary to prevent confusion
with similarly named titles.

(c) Materials will be available to con-
gressional offices and members of the
Board to make information available
to the public regarding nominations of
films. Materials will also be made
available for distribution to libraries,
movie theaters, and through the guilds
and societies representing directors,
producers, screenwriters, actors, cine-
matographers, film critics, film preser-
vation organizations and representa-
tives of academic institutions with
film study programs, in order to en-
courage broad participation from the
general public. Nominations received
by the Librarian, will be forwarded to
the Board to assist in the film selec-
tion process.

(d) All nominations for inclusion of
films in the National Film Registry
must be submitted in writing to the Li-
brarian of Congress no later than
March 30th of each year. All nomina-
tions should be mailed to: National
Film Registry, Library of Congress,
Washington, DC 20540.

[58 FR 30709, May 27, 1993]

§704.20 Films selected for inclusion in
the National Film Registry in the
Library of Congress for 1989.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film registry within the Library
of Congress for 1989:

36 CFR Ch. VIl (7-1-97 Edition)

(1) The Best Years Of Our Lives (1946)

(2) Casablanca (1942)

(3) Citizen Kane (1941)

(4) The Crowd (1928)

(5) Dr. Strangelove (or, How | Learned To
Stop Worrying And Love the Bomb) (1964)

(6) The General (1927)

(7) Gone With The Wind (1939)

(8) The Grapes Of Wrath (1940)

(9) High Noon (1952)

(10) Intolerance (1916)

(11) The Learning Tree (1969)

(12) The Maltese Falcon (1941)

(13) Mr. Smith Goes to Washington (1939)

(14) Modern Times (1936)

(15) Nanook Of The North (1922)

(16) On The Waterfront (1954)

(17) The Searchers (1956)

(18) Singin’ In The Rain (1952)

(19) Snow White And The Seven Dwarfs
(1937)

(20) Some Like it Hot (1959)

(21) Star Wars (1977)

(22) Sunrise (1927)

(23) Sunset Boulevard (1950)

(24) Vertigo (1958)

(25) The Wizard Of Oz (1939)

(b) In keeping with section 3(c) of the
Act, 2 U.S.C. 178b, the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[55 FR 32570, Aug. 9, 1990]

§704.21 Films selected for inclusion in
the National Film Registry in the
Library of Congress for 1990.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1990:

(1) All About Eve (1950)

(2) All Quiet On the Western Front (1930)
(3) Bringing Up Baby (1938)

(4) Dodsworth (1936)

(5) Duck Soup (1933)

(6) Fantasia (1940)

(7) The Freshman (1925)

(8) The Godfather (1972)

(9) The Great Train Robbery (1903)
(10) Harlan County, U.S.A. (1976)
(11) How Green Was My Valley (1941)
(12) 1t’s A Wonderful Life (1946)

(13) Killer Of Sheep (1977)

(14) Love Me Tonight (1932)

(15) Meshes Of the Afternoon (1943)
(16) Ninotchka (1939)

(17) Primary (1960)

(18) Raging Bull (1980)

(19) Rebel Without A Cause (1955)
(20) Red River (1948)
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(21) The River (1937)

(22) Sullivan’s Travels (1941)

(23) Top Hat (1935)

(24) The Treasure Of The Sierra Madre
(1948)

(25) A Woman Under The Influence (1974)

(b) In keeping with section 3(c) of the
Act (2 U.S.C. 178b), the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[55 FR 52845, Dec. 24, 1990]

§704.22 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1991.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1991:

(1) 2001: A Space Odyssey (1968)

(2) Battle Of San Pietro, The (1945)

(3) Blood Of Jesus, The (1941)

(4) Chinatown (1974)

(5) City Lights (1931)

(6) David Holzman’s Diary (1968)

(7) Frankenstein (1931)

(8) Gertie The Dinosaur (1914)

(9) Gigi (1958)

(10) Greed (1924)

(11) High School (1968)

(12) 1 Am A Fugitive From A Chain Gang
(1932)

(13) Italian, The (1915)

(14) King Kong (1933)

(15) Lawrence Of Arabia (1962)

(16) Magnificent Ambersons, The (1942)

(17) My Darling Clementine (1946)

(18) Out Of The Past (1947)

(19) Place In The Sun, A (1951)

(20) Poor Little Rich Girl (1917)

(21) Prisoner of Zenda, The (1937)

(22) Shadow Of A Doubt (1943)

(23) Sherlock, Jr. (1924)

(24) Tevye (1939)

(25) Trouble In Paradise (1932)

(b) In keeping with section 3(c) of the
Act, 2 U.S.C. 178b, the Librarian will
endeavor to obtain an archival quality
copy for each of these twenty-five films
for the National Film Board Collection
in the Library of Congress.

[56 FR 49414, Sept. 30, 1991]
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§704.23 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1992.

(@) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1992:

1. Adam’s Rib (1949)

2. Annie Hall (1977)

3. The Bank Dick (1940)

4. Big Business (1929)

5. The Big Parade (1925)

6. The Birth of a Nation (1915)
7. Bonnie and Clyde (1967)

8. Carmen Jones (1954)

9. Castro Street (1966)

10. Detour (1946)

11. Dog Star Man (1964)

12. Double Indemnity (1944)

13. Footlight Parade (1933)

14. The Gold Rush (1925)

15. Letter From an Unknown Woman (1948)
16. Morocco (1930)

17. Nashville (1975)

18. The Night of the Hunter (1955)
19. Paths of Glory (1957)

20. Psycho (1960)

21. Ride the High Country (1962)
22. Salesman (1969)

23. Salt of the Earth (1954)

24. What'’s Opera, Doc? (1957)

25. Within Our Gates (1920)

(b) In keeping with section 206(a) of
the Act, 2 U.S.C. 179d(a), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Reg-
istry Collection of the Library of Con-
gress.

[59 FR 35034, July 8, 1994]

§704.24 Films Selected for Inclusion in
the National Film Registry in the
Library of Congress for 1993.

(a) The Librarian of Congress, Dr.
James H. Billington, after consultation
with the National Film Preservation
Board, registers these films in the Na-
tional Film Registry within the Li-
brary of Congress for 1993:

. An American in Paris (1951)
. Badlands (1973)

. The Black Pirate (1926)
Blade Runner (1982)

. Cat People (1942)

The Cheat (1915)

Chulas Fronteras (1976)

. Eaux D’Artifice (1953)

. The Godfather, Part 11 (1974)
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. His Girl Friday (1940)

. It Happened One Night (1934)

. Lassie Come Home (1943)

. Magical Maestro (1952)

. March of Time: Inside Nazi Germany—
1938 (1938)

. A Night at the Opera (1935)

. Nothing But a Man (1964)

. One Flew Over the Cuckoo’s Nest (1975)
. Point of Order (1964)

. Shadows (1959)

. Shane (1953)

. Sweet Smell of Success (1957)

. Touch of Evil (1958)

. Where Are My Children? (1916)

. The Wind (1928)

. Yankee Doodle Dandy (1942)

(b) In keeping with section 206(a) of
the Act, 2 U.S.C. 179d(a), the Librarian
shall endeavor to obtain an archival
quality copy for each of these twenty-
five films for the National Film Reg-
istry Collection of the Library of Con-
gress.

[59 FR 35035, July 8, 1994]
Subpart B [Reserved]

PART 705—FINANCIAL
ADMINISTRATION

AUTHORITY: 5 U.S.C. 5514 and 5 CFR

550.1101.

§705.1 Salary offset

(a) Purpose. This part describes the
rights of current and former staff mem-
bers in the collection of debts owed to
the Federal Government by them and
sets out the procedures for collecting
debts through deductions from their
pay following due process.

(b) Definitions.—(1) Debt is an amount
owed to the U.S. Government from in-
sured or guaranteed loans, fees, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
penalties, damages, interest, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice),
and all other similar sources.

(2) Disposable pay, for purposes of this
part, means that part of current basic
pay, special pay, incentive pay, retire-
ment pay, retainer pay, or other au-
thorized pay remaining after the de-
duction of any amount required by law
to be withheld, such as Federal taxes,
retirement, court-ordered payments,
and FICA.
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(3) Staff member refers to current and
former employees who owe debts to the
Library and/or other Federal Govern-
ment agencies.

(c) Procedures.—(1) Notification of in-
debtedness. The Director of Human Re-
sources, or designee, shall notify the
staff member, in writing, of the indi-
vidual’s indebtedness to the Library
and the intention of the Library to col-
lect this debt by deductions from the
individual’s pay. This notice shall be
given not less than 30 days before any
deduction is made. This notice shall
state, at a minimum:

(i) The Library’s determination that
a debt is owed, including the origin, na-
ture, and amount of the debt;

(ii) The Library’s intention to collect
the debt by means of deduction from
the staff member’s disposable pay ac-
count;

(iii) The amount, frequency, proposed
beginning date, and duration of the in-
tended deductions;

(iv) An explanation of the Library’s
policy concerning interest, penalties,
and administrative costs, including a
statement that such assessments must
be made unless excused,;

(v) The staff member’s right to in-
spect and to copy Government records
relating to the debt or, if he or she or
his or her representative cannot per-
sonally inspect the records, to request
and receive a copy of such records;

(vi) If not previously provided, the
opportunity (under terms agreeable to
the Library) to establish a schedule for
the voluntary repayment of the debt or
to enter into a written agreement to
establish a schedule for the repayment
of the debt in lieu of offset (the agree-
ment must be in writing, signed by
both the staff member and the Library,
and documented in the Library’s files);

(vii) The staff member’s right to a
hearing conducted by an official ar-
ranged for or engaged by the Library
(an administrative law judge or, alter-
natively, a hearing official not under
the control of the Librarian of Con-
gress) if a petition is filed as prescribed
by the Library;

(viii) The method and time period for
petitioning for a hearing;

(ix) That the timely filing of a peti-
tion for hearing will stay the com-
mencement of collection proceedings;
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(xX) That a final decision on the hear-
ing, if one is requested, will be issued
at the earliest practicable date, but not
later than 60 days after the filing of the
petition requesting the hearing unless
the staff member requests and the
hearing official grants a delay in the
proceedings;

(xi) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the staff member
to

(A) Disciplinary procedures appro-
priate under Library of Congress Regu-
lation 2020-3, or any other applicable
regulations or statutes,

(B) Penalties under the False Claim
Act, Section 3729 of Title 31, U.S. Code,
or any other applicable statutory au-
thority, or

(C) Criminal penalties under Sections
286, 287, 1001, and 1002 of Title 18, U.S.
Code, or any other applicable statutory
authority;

(xii) Any other rights and remedies
available to the staff member under
statutes or regulations governing the
program for which the collection is
being made;

(xiii) Unless there are applicable con-
tractual or statutory provisions to the
contrary, that amounts paid on or de-
ducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
staff member;

(xiv) That if the staff member elects
not to contest the determination of in-
debtedness or the amount or the terms
of a repayment schedule, the staff
member may still wish to exercise the
right to request a waiver of the collec-
tion of the indebtedness pursuant to
the provisions of Library of Congress
Regulation 1556, Claims (if the amount
of the indebtedness exceeds $1,500, the
staff member should be advised that a
final determination must be made by
the Comptroller General of the United
States); and

(xv) That any involuntary payments
already made or withheld from salary
of any portion of the indebtedness will
not be construed as a waiver by the
staff member of any rights that he or
she may have under this part.

(2) Amount of deduction. If possible,
the debt shall be collected in one lump
sum. If multiple deductions are nec-
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essary, however, the amount deducted
from a staff member’s pay for any sin-
gle period will not exceed 15 percent of
disposable pay, except that a greater
percentage may be deducted upon the
written consent of the individual in-
volved. The staff member may enter
into a written agreement for a repay-
ment schedule different from that pro-
posed so long as the terms are approved
by the Library. If the individual retires
or resigns or if his or her employment
otherwise ends before collection of the
amount of the indebtedness is com-
pleted, deduction shall be made from
subsequent payments of any nature due
the individual.

(3) Petitions for hearing. (i) To elect a
hearing, the staff member must notify
the Director, Human Resources, no
later than 15 days after the receipt of
the notification of indebtedness. A
timely filing of a petition for hearing
will stay any further commencement of
collection proceedings. A final decision
on the hearing will be issued at the
earliest practicable date, but not later
than 60 days after the filing of petition,
unless the individual requests and the
hearing official grants a delay in the
proceedings.

(ii) The petition or statement must
be signed by the staff member and
must fully identify and explain with
reasonable specificity all the facts, evi-
dence, and witnesses, if any, which he
or she believes supports his or her posi-
tion.

(iii) Petitions for hearings made later
than 15 days after the receipt of the no-
tification of indebtedness will be ac-
cepted provided the staff member can
show that the delay was because of cir-
cumstances beyond his or her control
or because of failure to receive notice
of the time limit (unless otherwise
aware of it).

(4) Form of hearings and final deci-
sions. (i) The staff member shall be pro-
vided an appropriate hearing as decided
by the hearing official, based on the
nature of the transactions giving rise
to the debt. The hearing official shall
be guided by the procedures set out in
4 CFR 102.3(c) in deciding on the type
of hearing to provide.

(ii) A written decision will be pro-
vided to the staff member and must, at
a minimum, state the fact(s) purported
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to support the nature and origin of the
alleged debt; the hearing official’s
analysis, findings, and conclusions, in
light of the hearing, as to the staff
member’s or the Library’s grounds; the
amount and validity of the alleged
debt; and, where applicable, the repay-
ment schedule.

(d) Creditor agency is not the Library of
Congress. When the Library receives
from a creditor agency a debt claim
properly certified in accordance with 5
CFR 550.1108(a), deductions shall be
scheduled to begin at the next offi-
cially established pay interval. The Di-
rector, Human Resources, shall provide
the employee with written notice stat-
ing that the Library has received a cer-
tified debt claim from the creditor
agency (including the amount) and
written notice of the date deductions
from salary will commence and of the
amount of such deductions. When the
Library receives an incomplete debt
claim from a creditor agency, the Di-
rector, Human Resources, shall return
the debt claim with a written notice
that procedures under 5 U.S.C. 5514
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must be followed and a properly deter-
mined debt claim received before ac-
tion will be taken to collect from the
employee’s pay account.

(e) Exclusions and exceptions. (1) This
part does not apply to debts where col-
lection of the debt is explicitly pro-
vided for or prohibited by another stat-
ute, or to debts of $1 or less, which, it
is hereby determined, is not cost effec-
tive to attempt to collect (65 Comp.
Gen. 843, September 29, 1986).

(2) An exception to the entitlement
of notice, hearings, written responses,
and final decisions provided for under
paragraph (c) of this section is made
for overpayments arising out of an em-
ployee’s election of coverage or a
change in coverage under a Federal
benefits program requiring periodic de-
ductions from pay, if the amount to be
recovered was accumulated over four
pay periods or less.

[59 FR 38367, July 28, 1994]
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Subpart A—Background and
Policy

§800.1 Authorities, purposes, and par-
ticipants.

(a) Authorities. Section 106 of the Na-
tional Historic Preservation Act re-
quires a Federal agency head with ju-
risdiction over a Federal, federally as-
sisted, or federally licensed undertak-
ing to take into account the effects of
the agency’s undertaking on properties
included in or eligible for the National
Register of Historic Places and, prior
to approval of an undertaking, to af-
ford the Advisory Council on Historic
Preservation a reasonable opportunity
to comment on the undertaking. Sec-
tion 110(f) of the Act requires that Fed-
eral agency heads, to the maximum ex-
tent possible, undertake such planning
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and actions as may be necessary to
minimize harm to any National His-
toric Landmark that may be directly
and adversely affected by an undertak-
ing and, prior to approval of such un-
dertaking, afford the Council a reason-
able opportunity to comment. These
regulations define the process used by
a Federal agency to meet these respon-
sibilities, commonly called the section
106 process.

(b) Purposes of the section 106 process.
The Council seeks through the section
106 process to accommodate historic
preservation concerns with the needs of
Federal undertakings. It is designed to
identify potential conflicts between
the two and to help resolve such con-
flicts in the public interest. The Coun-
cil encourages this accommodation
through consultation among the Agen-
cy Official, the State Historic Preser-
vation Officer, and other interested
persons during the early stages of plan-
ning. The Council regards the consulta-
tion process as an effective means for
reconciling the interests of the con-
sulting parties. Integration of the sec-
tion 106 process into the normal admin-
istrative process used by agencies for
project planning ensures early, system-
atic consideration of historic preserva-
tion issues. To this end, the Council en-
courages agencies to examine their ad-
ministrative processes to see that they
provide adequately for the efficient
identification and consideration of his-
toric properties, that they provide for
participation by the State Historic
Preservation Officer and others inter-
ested in historic preservation, that
they provide for timely requests for
Council comment, and that they pro-
mote cost-effective implementation of
the section 106 process. When impedi-
ments are found to exist in the agen-
cy’s administrative process, the agency
is encouraged to consult with the
Council to develop special section 106
procedures suited to the agency’s
needs.

(c) Participants in the section 106 proc-
ess—(1) Consulting parties. Consulting
parties are the primary participants in
the section 106 process whose respon-
sibilities are defined by these regula-
tions. Consulting parties may include:
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(i) Agency Official. The Agency Offi-
cial with jurisdiction over an under-
taking has legal responsibility for com-
plying with section 106. It is the re-
sponsibility of the Agency Official to
identify and evaluate affected historic
properties, assess an undertaking’s ef-
fect upon them, and afford the Council
its comment opportunity. The Agency
Official may use the services of grant-
ees, applicants, consultants, or des-
ignees to prepare the necessary infor-
mation and analyses, but remains re-
sponsible for section 106 compliance.
The Agency Official should involve ap-
plicants for Federal assistance or ap-
proval in the section 106 process as ap-
propriate in the manner set forth
below.

(ii) State Historic Preservation Officer.
The State Historic Preservation Officer
coordinates State participation in the
implementation of the National His-
toric Preservation Act and is a key
participant in the section 106 process.
The role of the State Historic Preser-
vation Officer is to consult with and
assist the Agency Official when identi-
fying historic properties, assessing ef-
fects upon them, and considering alter-
natives to avoid or reduce those ef-
fects. The State Historic Preservation
Officer reflects the interests of the
State and its citizens in the preserva-
tion of their cultural heritage and
helps the Agency Official identify
those persons interested in an under-
taking and its effects upon historic
properties. When the State Historic
Preservation Officer declines to par-
ticipate or does not respond within 30
days to a written request for participa-
tion, the Agency Official shall consult
with the Council, without the State
Historic Preservation Officer, to com-
plete the section 106 process. The State
Historic Preservation Officer may as-
sume primary responsibility for re-
viewing Federal undertakings in the
State by agreement with the Council
as prescribed in §800.7 of these regula-
tions.

(iii) Council. The Council is respon-
sible for commenting to the Agency Of-
ficial on an undertaking that affects
historic properties. The official author-
ized to carry out the Council’s respon-
sibilities under each provision of the
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regulations is set forth in a separate,
internal delegation of authority.

(2) Interested persons. Interested per-
sons are those organizations and indi-
viduals that are concerned with the ef-
fects of an undertaking on historic
properties. Certain provisions in these
regulations require that particular in-
terested persons be invited to become
consulting parties under certain cir-
cumstances. In addition, whenever the
Agency Official, the State Historic
Preservation Officer, and the Council,
if participating, agree that active par-
ticipation of an interested person will
advance the objectives of section 106,
they may invite that person to become
a consulting party. Interested persons
may include:

(i) Local governments. Local govern-
ments are encouraged to take an active
role in the section 106 process when un-
dertakings affect historic properties
within their jurisdiction. When a local
government has legal responsibility for
section 106 compliance under programs
such as the Community Development
Block Grant Program, participation as
a consulting party is required. When no
such legal responsibility exists, the ex-
tent of local government participation
is at the discretion of local government
officials. If the State Historic Preser-
vation Officer, the appropriate local
government, and the Council agree, a
local government whose historic pres-
ervation program has been -certified
pursuant to section 101(c)(1) of the Act
may assume any of the duties that are
given to the State Historic Preserva-
tion Officer by these regulations or
that originate from agreements con-
cluded under these regulations.

(ii) Applicants for Federal assistance,
permits, and licenses. When the under-
taking subject to review under section
106 is proposed by an applicant for Fed-
eral assistance or for a Federal permit
or license, the applicant may choose to
participate in the section 106 process in
the manner prescribed in these regula-
tions.

(iii) Indian tribes. The Agency Offi-
cial, the State Historic Preservation
Officer, and the Council should be sen-
sitive to the special concerns of Indian
tribes in historic preservation issues,
which often extend beyond Indian lands
to other historic properties. When an
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undertaking will affect Indian lands,
the Agency Official shall invite the
governing body of the responsible tribe
to be a consulting party and to concur
in any agreement. When an Indian
tribe has established formal procedures
relating to historic preservation, the
Agency Official, State Historic Preser-
vation Officer, and Council shall, to the
extent feasible, carry out responsibil-
ities under these regulations consistent
with such procedures. An Indian tribe
may participate in activities under
these regulations in lieu of the State
Historic Preservation Officer with re-
spect to undertakings affecting its
lands, provided the Indian tribe so re-
quests, the State Historic Preservation
Officer concurs, and the Council finds
that the Indian tribe’s procedures meet
the purposes of these regulations.
When an undertaking may affect prop-
erties of historic value to an Indian
tribe on non-Indian lands, the consult-
ing parties shall afford such tribe the
opportunity to participate as inter-
ested persons. Traditional -cultural
leaders and other Native Americans are
considered to be interested persons
with respect to undertakings that may
affect historic properties of signifi-
cance to such persons.

(iv) The public. The Council values
the views of the public on historic pres-
ervation questions and encourages
maximum public participation in the
section 106 process. The Agency Offi-
cial, in the manner described below,
and the State Historic Preservation Of-
ficer should seek and consider the
views of the public when taking steps
to identify historic properties, evalu-
ate effects, and develop alternatives.
Public participation in the section 106
process may be fully coordinated with,
and satisfied by, public participation
programs carried out by Agency Offi-
cials under the authority of the Na-
tional Environmental Policy Act and
other pertinent statutes. Notice to the
public under these statutes should
adquately inform the public of preser-
vation issues in order to elicit public
views on such issues that can then be
considered and resolved, when possible,
in decisionmaking. Members of the
public with interests in an undertaking
and its effects on historic properties
should be given reasonable opportunity
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to have an active role in the section 106
process.

§800.2 Definitions.

(a) Act means the National Historic
Preservation Act of 1966, as amended,
16 U.S.C. 470-470w-6.

(b) Agency Official means the Federal
agency head or a designee with author-
ity over a specific undertaking, includ-
ing any State or local government offi-
cial who has been delegated legal re-
sponsibility for compliance with sec-
tion 106 and section 110(f) in accordance
with law.

(c) Area of potential effects means the
geographic area or areas within which
an undertaking may cause changes in
the character or use of historic prop-
erties, if any such properties exist.

(d) Council means the Advisory Coun-
cil on Historic Preservation or a Coun-
cil member or employee designated to
act for the Council.

(e) Historic property means any pre-
historic or historic district, site, build-
ing, structure, or object included in, or
eligible for inclusion in, the National
Register. This term includes, for the
purposes of these regulations, artifacts,
records, and remains that are related
to and located within such properties.
The term eligible for inclusion in the Na-
tional Register includes both properties
formally determined as such by the
Secretary of the Interior and all other
properties that meet National Register
listing criteria.

(f) Indian lands means all lands under
the jurisdiction or control of an Indian
tribe.

(9) Indian tribe means the governing
body of any Indian tribe, band, nation,
or other group that is recognized as an
Indian tribe by the Secretary of the In-
terior and for which the United States
holds land in trust or restricted status
for that entity or its members. Such
term also includes any Native village
corporation, regional corporation, and
Native Group established pursuant to
the Alaska Native Claims Settlement
Act, 43 U.S.C. 1701, et seq.

(h) Interested person means those or-
ganizations and individuals that are
concerned with the effects of an under-
taking on historic properties.

(i) Local government means a city,
county, parish, township, municipality,
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borough, or other general purpose po-
litical subdivision of a State.

(J) National Historic Landmark means
a historic property that the Secretary
of the Interior has designated a Na-
tional Historic Landmark.

(k) National Register means the Na-
tional Register of Historic Places
maintained by the Secretary of the In-
terior.

(I) National Register Criteria means the
criteria established by the Secretary of
the Interior for use in evaluating the
eligibility of properties for the Na-
tional Register (36 CFR part 60).

(m) Secretary means the Secretary of
the Interior.

(n) State Historic Preservation Officer
means the official appointed or des-
ignated pursuant to section 101(b)(1) of
the Act to administer the State his-
toric preservation program or a rep-
resentative designated to act for the
State Historic Preservation Officer.

(0) Undertaking means any project,
activity, or program that can result in
changes in the character or use of his-
toric properties, if any such historic
properties are located in the area of po-
tential effects. The project, activity, or
program must be under the direct or
indirect jurisdiction of a Federal agen-
cy or licensed or assisted by a Federal
agency. Undertakings include new and
continuing projects, activities, or pro-
grams and any of their elements not
previously considered under section
106.

Subpart B—The Section 106
Process

§800.3 General.

(a) Scope. The procedure in this sub-
part guides Agency Officials, State His-
toric Preservation Officers, and the
Council in the conduct of the section
106 process. Alternative methods of
meeting section 106 obligations are
found in §800.7, governing review of un-
dertakings in States that have entered
into agreements with the Council for
section 106 purposes, and §800.13, gov-
erning Programmatic Agreements with
Federal agencies that pertain to spe-
cific programs or activities. Under
each of these methods, the Council en-
courages Federal agencies to reach
agreement on developing alternatives
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or measures to avoid or reduce effects
on historic properties that meet both
the needs of the undertaking and pres-
ervation concerns.

(b) Flexible application. The Council
recognizes that the procedures for the
Agency Official set forth in these regu-
lations may be implemented by the
Agency Official in a flexible manner
relfecting differing program require-
ments, as long as the purposes of sec-
tion 106 of the Act and these regula-
tions are met.

(c) Timing. Section 106 requires the
Agency Official to complete the section
106 process prior to the approval of the
expenditure of any Federal funds on
the undertaking or prior to the issu-
ance of any license or permit. The
Council does not interpret this lan-
guage to bar an Agency Official from
expending funds on or authorizing non-
destructive planning activities pre-
paratory to an undertaking before
complying with section 106, or to pro-
hibit phased compliance at different
stages in planning. The Agency Official
should ensure that the section 106 proc-
ess is initiated early in the planning
stages of the undertaking, when the
widest feasible range of alternatives is
open for consideration. The Agency Of-
ficial should establish a schedule for
completing the section 106 process that
is consistent with the planning and ap-
proval schedule for the undertaking.

§800.4 Identifying historic properties.

(a) Assessing information needs. (1)
Following a determination by the
Agency Official that a proposed
project, activity, or program con-
stitutes an undertaking and after es-
tablishing the undertaking’s area of
potential effects, the Agency Official
shall:

(i) Review existing information on
historic properties potentially affected
by the undertaking, including any data
concerning the likelihood that
undentified historic properties exist in
the area of potential effects;

(if) Request the views of the State
Historic Preservation Officer on fur-
ther actions to identify historic prop-
erties that may be affected; and

(iii) Seek information in acordance
with agency planning processes from
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local governments, Indian tribes, pub-
lic and private organizations, and other
parties likely to have knowledge of or
concerns with historic properties in the
area.

(2) Based on this assessment, the
Agency Official should determine any
need for further actions, such as field
surveys and predictive modeling, to
identify historic properties.

(b) Locating historic properties. In con-
sultation with the State Historic Pres-
ervation Officer, the Agency Official
shall make a reasonable and good faith
effort to identify historic properties
that may be affected by the undertak-
ing and gather sufficient information
to evaluate the eligibility of these
properties for the National Register.
Efforts to identify historic properties
should follow the Secretary’s ‘“‘Stand-
ards and Guidelines for Archeology and
Historic Preservation” (48 FR 44716)
and agency programs to meet the re-
quirements of section 110(a)(2) of the
Act.

(c) Evaluating historical significance.
(1) In consultation with the State His-
toric Preservation Officer and follow-
ing the Secretary’s Standards and
Guidelines for Evaluation, the Agency
Official shall apply the National Reg-
ister Criteria to properties that may be
affected by the undertaking and that
have not been previously evaluated for
National Register eligibility. The pas-
sage of time or changing perceptions of
significance may justify reevaluation
of properties that were previously de-
termined to be eligible or ineligible.

(2) If the Agency Official and the
State Historic Preservation Officer
agree that a property is eligible under
the criteria, the property shall be con-
sidered eligible for the National Reg-
ister for section 106 purposes.

(3) If the Agency Official and the
State Historic Preservation Officer
agree that the criteria are not met, the
property shall be considered not eligi-
ble for the National Register for sec-
tion 106 purposes.

(4) If the Agency Official and the
State Historic Preservation Officer do
not agree, or if the Council or the Sec-
retary so request, the Agency Official
shall obtain a determination from the
Secretary of the Interior pursuant to
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the applicable National Park Service
regulations.

(5) If the State Historic Preservation
Officer does not provide views, then the
State Historic Preservation Officer is
presumed to agree with the Agency Of-
ficial’s determination for the purpose
of this subsection.

(d) When no historic properties are
found. If the Agency Official deter-
mines in accordance with §800.4 para-
graphs (a) through (c) that there are no
historic properties that may be af-
fected by the undertaking, the Agency
Official shall provide documentation of
this finding to the State Historic Pres-
ervation Officer. The Agency Official
should notify interested persons and
parties known to be interested in the
undertaking and its possible effects on
historic properties and make the docu-
mentation available to the public. In
these circumstances, the Agency Offi-
cial is not required to take further
steps in the section 106 process.

(e) When historic properties are found.
If there are historic properties that the
undertaking may affect, the Agency of-
ficial shall assess the effects in accord-
ance with §800.5.

§800.5 Assessing effects.

(a) Applying the Criteria of Effect. In
consultation with the State Historic
Preservation Officer, the Agency Offi-
cial shall apply the Criteria of Effect
(8800.9(a)) to historic properties that
may be affected, giving consideration
to the views, if any, of interested per-
sons.

(b) When no effect is found. If the
Agency Official finds the undertaking
will have no effect on historic prop-
erties, the Agency Official shall notify
the State Historic Preservation Officer
and interested persons who have made
their concerns known to the Agency
Official and document the findings,
which shall be available for public in-
spection. Unless the State Historic
Preservation Officer objects within 15
days of receiving such notice, the
Agency Official is not required to take
any further steps in the section 106
process. If the State Historic Preserva-
tion Officer files a timely objection,
then the procedures described in
§800.5(c) are followed.
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(c) When an effect is found. If an effect
on historic properties is found, the
Agency Official, in consultation with
the State Historic Preservation Officer,
shall apply the Criteria of Adverse Ef-
fect (§800.9(b)) to determine whether
the effect of the undertaking should be
considered adverse.

(d) When the effect is not considered
adverse. (1) If the Agency Official finds
the effect is not adverse, the Agency
Official shall:

(i) Obtain the State Historic Preser-
vation Officer’s concurrence with the
finding and notify and submit to the
Council summary documentation,
which shall be available for public in-
spection; or

(if) Submit the finding with nec-
essary documentation (§800.8(a)) to the
Council for a 30-day review period and
notify the State Historic Preservation
Officer.

(2) If the Council does not object to
the finding of the Agency Official with-
in 30 days of receipt of notice, or if the
Council objects but proposes changes
that the Agency Official accepts, the
Agency Official is not required to take
any further steps in the section 106
process other than to comply with any
agreement with the State Historic
Preservation Officer or Council con-
cerning the undertaking. If the Council
objects and the Agency Official does
not agree with changes proposed by the
Council, then the effect shall be consid-
ered as adverse.

(e) When the effect is adverse. If an ad-
verse effect on historic properties is
found, the Agency Official shall notify
the Council and shall consult with the
State Historic Preservation Officer to
seek ways to avoid or reduce the ef-
fects on historic properties. Either the
Agency Official or the State Historic
Preservation Officer may request the
Council to participate. The Council
may participate in the consultation
without such a request.

(1) Involving interested persons. Inter-
ested persons shall be invited to par-
ticipate as consulting parties as fol-
lows when they so request:

(i) The head of a local government
when the undertaking may affect his-
toric properties within the local gov-
ernment’s jurisdiction;
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(ii) The representative of an Indian
tribe in accordance with
§800.1(c)(2)(iii);

(iii) Applicants for or holders of
grants, permits, or licenses, and owners
of affected lands; and

(iv) Other interested persons when
jointly determined appropriate by the
Agency Official, the State Historic
Preservation Officer, and the Council,
if participating.

(2) Documentation. The Agency Offi-
cial shall provide each of the consult-
ing parties with the documentation set
forth in §800.8(b) and such other docu-
mentation as may be developed in the
course of consultation.

(3) Informing the public. The Agency
Official shall provide an adequate op-
portunity for members of the public to
receive information and express their
views. The Agency Official is encour-
aged to use existing agency public in-
volvement procedures to provide this
opportunity. The Agency Official,
State Historic Preservation Officer, or
the Council may meet with interested
members of the public or conduct a
public information meeting for this
purpose.

(4) Agreement. If the Agency Official
and the State Historic Preservation Of-
ficer agree upon how the effects will be
taken into account, they shall execute
a Memorandum of Agreement. When
the Council participates in the con-
sultation, it shall execute the Memo-
randum of Agreement along with the
Agency Official and the State Historic
Preservation Officer. When the Council
has not participated in consultation,
the Memorandum of Agreement shall
be submitted to the Council for com-
ment in accordance with §800.6(a). As
appropriate, the Agency Official, the
State Historic Preservation Officer,
and the Council, if participating, may
agree to invite other consulting parties
to concur in the agreement.

(5) Amendments. The Agency Official,
the State Historic Preservation Officer,
and the Council, if it was a sighatory
to the original agreement, may subse-
quently agree to an amendment to the
Memorandum of Agreement. When the
Council is not a party to the Memoran-
dum of Agreement, or the Agency Offi-
cial and the State Historic Preserva-
tion Officer cannot agree on changes to
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the Memorandum of Agreement, the
proposed changes shall be submitted to
the Council for comment in accordance
with §800.6.

(6) Ending consultation. The Council
encourages Agency Officials and State
Historic Preservation Officers to uti-
lize the consultation process to the
fullest extent practicable. After initi-
ating consultation to seek ways to re-
duce or avoid effects on historic prop-
erties, State Historic Preservation Of-
ficer, the Agency Official, or the Coun-
cil, at its discretion, may state that
further consultation will not be pro-
ductive and thereby terminate the con-
sultation process. The Agency Official
shall then request the Council’s com-
ments in accordance with §800.6(b) and
notify all other consulting parties of
its requests.

§800.6 Affording the Council an oppor-
tunity to comment.

(a) Review of a Memorandum of Agree-
ment. (1) When an Agency Official sub-
mits a Memorandum of Agreement ac-
companied by the documentation spec-
ified in §800.8 (b) and (c), the Council
shall have 30 days from receipt to re-
view it. Before this review period ends,
the Council shall:

(i) Accept the Memorandum of Agree-
ment, which concludes the section 106
process, and informs all consulting par-
ties; or

(ii) Advise the Agency Official of
changes to the Memorandum of Agree-
ment that would make it acceptable;
subsequent agreement by the Agency
Official, the State Historic Preserva-
tion Officer, and the Council concludes
the section 106 process; or

(iii) Decide to comment on the under-
taking, in which case the Council shall
provide its comments within 60 days of
receiving the Agency Official’s submis-
sion, unless the Agency Official agrees
otherwise.

(2) If the Agency Official, the State
Historic Preservation Officer, and the
Council do not reach agreement in ac-
cordance with §800.6(a)(1)(ii), the Agen-
cy Official shall notify the Council,
which shall provide its comments with-
in 30 days of receipt of notice.

(b) Comment when there is no agree-
ment. (1) When no Memorandum of
Agreement is submitted, the Agency
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Official shall request Council comment
and provide the documentation speci-
fied in §800.8(d). When requested by the
Agency Official, the Council shall pro-
vide its comments within 60 days of re-
ceipt of the Agency Official’s request
and the specified documentation.

(2) The Agency Official shall make a
good faith effort to provide reasonably
available additional information con-
cerning the undertaking and shall as-
sist the Council in arranging an onsite
inspection and public meeting when re-
quested by the Council.

(3) The Council shall provide its com-
ments to the head of the agency re-
questing comment. Copies shall be pro-
vided to the State Historic Preserva-
tion Officer, interested persons, and
others as appropriate.

(c) Response to Council comment. (1)
When a Memorandum of Agreement be-
comes final in accordance with
§800.6(a)(1) (i) or (ii), the Agency Offi-
cial shall carry out the undertaking in
accordance with the terms of the
agreement. This evidences fulfillment
of the agency’s section 106 responsibil-
ities. Failure to carry out the terms of
a Memorandum of Agreement requires
the Agency Official to resubmit the un-
dertaking to the Council for comment
in accordance with §800.6.

(2) When the Council had commented
pursuant to §800.6(b), the Agency Offi-
cial shall consider the Council’s com-
ments in reaching a final decision on
the proposed undertaking. The Agency
Official shall report the decision to the
Council, and if possible, should do so
prior to initiating the undertaking.

(d) Foreclosure of the Council’s oppor-
tunity to comment. (1) The Council may
advise an Agency Official that it con-
siders the agency has not provided the
Council a reasonable opportunity to
comment. The decision to so advise the
Agency Official will be reached by a
majority vote of the Council or by a
majority vote of a panel consisting of
three or more Council members with
the concurrence of the Chairman.

(2) The Agency Official will be given
notice and a reasonable opportunity to
respond prior to a proposed Council de-
termination that the agency has fore-
closed the Council’s opportunity to
comment.
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(e) Public requests to the Council. (1)
When requested by any person, the
Council shall consider an Agency Offi-
cial’s finding under §§800.4(b), 800.4(c),
800.4(d), or 800.5(b), and, within 30 days
of receipt of the request, advise the
Agency Official, the State Historic
Preservation Officer, and the person
making the request of its views of the
Agency Official’s finding.

(2) In light of the Council views, the
Agency Official should reconsider the
finding. However, an inquiry to the
Council will not suspend action on an
undertaking.

(3) When the finding concerns the eli-
gibility of a property for the National
Register, the Council shall refer the
matter to the Secretary.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7, 1987]

§800.7 Agreements with States for sec-
tion 106 reviews.

(a) Establishment of State agreements.
(1) Any State Historic Preservation Of-
ficer may enter into an agreement with
the Council to substitute a State re-
view process for the procedures set
forth in these regulations, provided
that:

(i) The State historic preservation
program has been approved by the Sec-
retary pursuant to section 101(b)(1) of
the Act; and

(ii) The Council, after analysis of the
State’s review process and consider-
ation of the views of Federal and State
agencies, local governments, Indian
tribes, and the public, determines that
the State review process is at least as
effective as, and no more burdensome
than, the procedures set forth in these
regulations in meeting the require-
ments of section 106.

(2) The Council, in analyzing a
State’s review process pursuant to
§800.7(a)(1)(ii), shall:

(i) Review relevant State laws, Exec-
utive orders, internal directives, stand-
ards, and guidelines;

(if) Review the organization of the
State’s review process;

(iii) Solicit and consider the com-
ments of Federal and State agencies,
local governments, Indian tribes, and
the public;

(iv) Review the results of program re-
views carried out by the Secretary; and
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(v) Review the record of State par-
ticipation in the section 106 process.

(3) The Council will enter into an
agreement with a State under this sec-
tion only upon determining, at mini-
mum, that the State has a dem-
onstrated record of performance in the
section 106 process and the capability
to administer a comparable process at
the State level.

(4) A State agreement shall be devel-
oped through consultation between the
State Historic Preservation Officer and
the Council and concurred in by the
Secretary before submission to the
Council for approval. The Council may
invite affected Federal and State agen-
cies, local governments, Indian tribes,
and other interested persons to partici-
pate in this consultation. The agree-
ment shall:

(i) Specify the historic preservation
review process employed in the State,
showing that this process is at least as
effective as, and no more burdensome
than, that set forth in these regula-
tions;

(ii) Establish special provisions for
participation of local governments or
Indian tribes in the review of undertak-
ings falling within their jurisdiction,
when appropriate;

(iii) Establish procedures for public
participation in the State review proc-
ess;

(iv) Provide for Council review of ac-
tions taken under its terms, and for ap-
peal of such actions to the Council; and

(v) Be certified by the Secretary as
consistent with the Secretary’s Stand-
ards and Guidelines for Archaeology
and Historic Preservation.

(5) Upon concluding a State agree-
ment, the Council shall publish notice
of its execution in the FEDERAL REG-
ISTER and make copies of the State
agreement available to all Federal
agencies.

(b) Review of undertakings when a
State agreement is in effect. (1) When a
State agreement under §800.7(a) is in
effect, an Agency Official may elect to
comply with the State review process
in lieu of compliance with these regu-
lations.

(2) At any time during review of an
undertaking under a State agreement,
an Agency Official may terminate such
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review and comply instead with §§800.4
through 800.6 of these regulations.

(3) At any time during review of an
undertaking under a State agreement,
the Council may participate. Partici-
pants are encouraged to draw upon the
Council’s expertise as appropriate.

(c) Monitoring and termination of State
agreements. (1) The Council shall mon-
itor activities carried out under State
agreements, in coordination with the
Secretary of the Interior’s approval of
State programs under section 101(b)(1)
of the Act. The Council may request
that the Secretary monitor such ac-
tivities on its behalf.

(2) The Council may terminate a
State agreement after consultation
with the State Historic Preservation
Officer and the Secretary.

(3) A State agreement may be termi-
nated by the State Historic Preserva-
tion Officer.

(4) When a State agreement is termi-
nated pursuant to §800.7(c) (2) and (3),
such termination shall have no effect
on undertakings for which review
under the agreement was complete or
in progress at the time the termination
occurred.

§800.8 Documentation requirements.

(a) Finding of no adverse effect. The
purpose of this documentation is to
provide sufficient information to ex-
plain how the Agency Official reached
the finding of no adverse effect. The re-
quired documentation is as follows:

(1) A description of the undertaking,
including photographs, maps, and
drawings, as necessary;

(2) A description of historic prop-
erties that may be affected by the un-
dertaking;

(3) A description of the efforts used
to identify historic properties;

(4) A statement of how and why the
criteria of adverse effect were found in-
applicable; and

(5) The views of the State Historic
Preservation Officer, affected local
governments, Indian tribes, Federal
agencies, and the public, if any were
provided, as well as a description of the
means employed to solicit those views.

(b) Finding of adverse effect. The re-
quired documentation is as follows:
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(1) A description of the undertaking,
including photographs, maps, and
drawings, as necessary;

(2) A description of the efforts to
identify historic properties;

(3) A description of the affected his-
toric properties, using materials al-
ready compiled during the evaluation
of significance, as appropriate; and

(4) A description of the undertaking’s
effects on historic properties.

(c) Memorandum of Agreement. When a
memorandum is submitted for review
in accordance with §800.6(a)(1), the doc-
umentation, in addition to that speci-
fied in §800.8(b), shall also include a de-
scription and evaluation of any pro-
posed mitigation measures or alter-
natives that were considered to deal
with the undertaking’s effects and a
summary of the views of the State His-
toric Preservation Officer and any in-
terested persons.

(d) Requests for comment when there is
no agreement. The purpose of this docu-
mentation is to provide the Council
with sufficient information to make an
independent review of the undertak-
ing’s effects on historic properties as
the basis for informed and meaningful
comments to the Agency Official. The
required documentation is as follows:

(1) A description of the undertaking,
with photographs, maps, and drawings,
as necessary;

(2) A description of the efforts to
identify historic properties;

(3) A description of the affected his-
toric properties, with information on
the significant characteristics of each
property;

(4) A description of the effects of the
undertaking on historic properties and
the basis for the determinations;

(5) A description and evaluation of
any alternatives or mitigation meas-
ures that the Agency Official proposes
for dealing with the undertaking’s ef-
fects;

(6) A description of any alternatives
or mitigation measures that were con-
sidered but not chosen and the reasons
for their rejection;

(7) Documentation of consultation
with the State Historic Preservation
Officer regarding the identification and
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evaluation of historic properties, as-
sessment of effect, and any consider-
ation of alternatives or mitigation
measures;

(8) A description of the Agency Offi-
cial’s efforts to obtain and consider the
views of affected local governments,
Indian tribes, and other interested per-
sons;

(9) The planning and approval sched-
ule for the undertaking; and

(10) Copies or summaries of any writ-
ten views submitted to the Agency Of-
ficial concerning the effects of the un-
dertaking on historic properties and al-
ternatives to reduce or avoid those ef-
fects.

§800.9 Criteria of effect and adverse
effect.

(a) An undertaking has an effect on a
historic property when the undertak-
ing may alter characteristics of the
property that may qualify the property
for inclusion in the National Register.
For the purpose of determining effect,
alteration to features of a property’s
location, setting, or use may be rel-
evant depending on a property’s signifi-
cant characteristics and should be con-
sidered.

(b) An undertaking is considered to
have an adverse effect when the effect
on a historic property may diminish
the integrity of the property’s loca-
tion, design, setting, materials, work-
manship, feeling, or association. Ad-
verse effects on historic properties in-
clude, but are not limited to:

(1) Physical destruction, damage, or
alteration of all or part of the prop-
erty;

(2) Isolation of the property from or
alteration of the character of the prop-
erty’s setting when that character con-
tributes to the property’s qualification
for the National Register;

(3) Introduction of visual, audible, or
atmospheric elements that are out of
character with the property or alter its
setting;

(4) Neglect of a property resulting in
its deterioration or destruction; and

(5) Transfer, lease, or sale of the
property.

(c) Effects of an undertaking that
would otherwise be found to be adverse
may be considered as being not adverse
for the purpose of these regulations:
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(1) When the historic property is of
value only for its potential contribu-
tion to archeological, historical, or ar-
chitectural research, and when such
value can be substantially preserved
through the conduct of appropriate re-
search, and such research is conducted
in accordance with applicable profes-
sional standards and guidelines;

(2) When the undertaking is limited
to the rehabilitation of buildings and
structures and is conducted in a man-
ner that preserves the historical and
architectural value of affected historic
property through conformance with
the Secretary’s ‘‘Standards for Reha-
bilitation and Guidelines for Rehabili-
tating Historic Buildings™, or

(3) When the undertaking is limited
to the transfer, lease, or sale of a his-
toric property, and adequate restric-
tions or conditions are included to en-
sure preservation of the property’s sig-
nificant historic features.

Subpart C—Special Provisions

§800.10 Protecting National Historic

Landmarks.

Section 110(f) of the Act requires that
the Agency Official, to the maximum
extent possible, undertake such plan-
ning and actions as may be necessary
to minimize harm to any National His-
toric Landmark that may be directly
and adversely affected by an undertak-
ing. When commenting on such under-
takings, the Council shall use the proc-
ess set forth in §§800.4 through 800.6
and give special consideration to pro-
tecting National Historic Landmarks
as follows:

(a) Any consultation conducted under
§800.5(e) shall include the Council;

(b) The Council may request the Sec-
retary under section 213 of the Act to
provide a report to the Council detail-
ing the significance of the property, de-
scribing the effects of the undertaking
on the property, and recommending
measures to avoid, minimize, or miti-
gate adverse effects; and

(c) The Council shall report its com-
ments, including Memoranda of Agree-
ment, to the President, the Congress,
the Secretary, and the head of the
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agency responsible for the undertak-
ing.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7,1987]

§800.11 Properties discovered during
implementation of an undertaking.

(a) Planning for discoveries. When the
Agency Official’s identification efforts
in accordance with §800.4 indicate that
historic properties are likely to be dis-
covered during implementation of an
undertaking, the Agency Official is en-
couraged to develop a plan for the
treatment of such properties if discov-
ered and include this plan in any docu-
mentation prepared to comply with
§800.5.

(b) Federal agency responsibilities. (1)
When an Agency Official has completed
the section 106 process and prepared a
plan in accordance with §800.11(a), the
Agency Official shall satisfy the re-
quirements of section 106 concerning
properties discovered during implemen-
tation of an undertaking by following
the plan.

(2) When an Agency Official has com-
pleted the section 106 process without
preparing a plan in accordance with
§800.11(a) and finds after beginning to
carry out the undertaking that the un-
dertaking will affect a previously un-
identified property that may be eligi-
ble for inclusion in the National Reg-
ister, or affect a known historic prop-
erty in an unanticipated manner, the
Agency Official shall afford the Council
an opportunity to comment by choos-
ing one of the following courses of ac-
tion:

(i) Comply with §800.6;

(ii) Develop and implement actions
that take into account the effects of
the undertaking on the property to the
extent feasible and the comments from
the State Historic Preservation Officer
and the Council pursuant to §800.11(c);
or

(iii) If the property is principally of
archeological value and subject to the
requirements of the Archeological and
Historic Preservation Act, 16 U.S.C.
469(a)-(c), comply with that Act and
implementing regulations instead of
these regulations.

(3) Section 106 and these regulations
do not require the Agency Official to
stop work on the undertaking. How-
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ever, depending on the nature of the
property and the undertaking’s appar-
ent effects on it, the Agency Official
should make reasonable efforts to
avoid or minimize harm to the prop-
erty until the requirements of this sec-
tion are met.

(c) Council comments. (1) When com-
ments are requested pursuant to
§800.11(b)(2)(i), the Council will provide
its comments in a time consistent with
the Agency Official’s schedule, regard-
less of longer time periods allowed by
these regulations for Council review.

(2) When an Agency Official elects to
comply with §800.11(b)(2)(ii), the Agen-
cy Official shall notify the State His-
toric Preservation Officer and the
Council at the earliest possible time,
describe the actions proposed to take
effects into account, and request the
Council’s comments. The Council shall
provide interim comments to the Agen-
cy Official within 48 hours of the re-
quest and final comments to the Agen-
cy Official within 30 days of the re-
quest.

(3) When an Agency Official complies
with §800.11(b)(2)(iii), the Agency Offi-
cial shall provide the State Historic
Preservation Officer an opportunity to
comment on the work undertaken and
provide the Council with a report on
the work after it is undertaken.

(d) Other considerations. (1) When a
newly discovered property has not pre-
viously been included in or determined
eligible for the National Register, the
Agency Official may assume the prop-
erty to be eligible for purposes of sec-
tion 106.

(2) When a discovery occurs and com-
pliance with this section is necessary
on lands under the jurisdiction of an
Indian tribe, the Agency Official shall
consult with the Indian tribe during
implementation of this section’s re-
quirements.

§800.12 Emergency undertakings.

(a) When a Federal agency head pro-
poses an emergency action and elects
to waive historic preservation respon-
sibilities in accordance with 36 CFR
78.3, the Agency Official may comply
with the requirements of 36 CFR part
78 in lieu of these regulations. An
Agency Official should develop plans
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for taking historic properties into ac-
count during emergency operations. At
the request of the Agency Official, the
Council will assist in the development
of such plans.

(b) When an Agency Official proposes
an emergency undertaking as an essen-
tial and immediate response to a disas-
ter declared by the President or the ap-
propriate Governor, and §800.12(a) does
not apply, the Agency Official may sat-
isfy section 106 by notifying the Coun-
cil and the appropriate State Historic
Preservation Officer of the emergency
undertaking and affording them an op-
portunity to comment within seven
days if the Agency Official considers
that circumstances permit.

(c) For the purposes of activities as-
sisted under title | of the Housing and
Community Development Act of 1974,
as amended, §800.12(b) also applies to
an imminent threat to public health or
safety as a result of natural disaster or
emergency declared by a local govern-
ment’s chief executive officer or legis-
lative body, provided that if the Coun-
cil or the State Historic Preservation
Officer objects, the Agency Official
shall comply with §§800.4 through 800.6.

(d) This section does not apply to un-
dertakings that will not be imple-
mented within 30 days after the disas-
ter or emergency. Such undertakings
shall be reviewed in accordance with
§§800.4 through 800.6.

[51 FR 31118, Sept. 2, 1986; 52 FR 25376, July
7, 1987]

§800.13 Programmatic Agreements.

(a) Application. An Agency Official
may elect to fulfill an agency’s section
106 responsibilities for a particular pro-
gram, a large or complex project, or a
class of undertakings that would other-
wise require numerous individual re-
quests for comments through a Pro-
grammatic Agreement. Programmatic
Agreements are appropriate for pro-
grams or projects:

(1) When effects on historic prop-
erties are similar and repetitive or are
multi-State or national in scope;

(2) When effects on historic prop-
erties cannot be fully determined prior
to approval;

(3) When non-Federal parties are del-
egated major decisionmaking respon-
sibilities;
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(4) That involve development of re-
gional or land-management plans; or

(5) That involve routine management
activities at Federal installations.

(b) Consultation process. The Council
and the Agency Official shall consult
to develop a Programmatic Agreement.
When a particular State is affected, the
appropriate State Historic Preserva-
tion Officer shall be a consulting party.
When the agreement involves issues
national in scope, the President of the
National Conference of State Historic
Preservation Officers or a designated
representative shall be invited to be a
consulting party by the Council. The
Council and the Agency Official may
agree to invite other Federal agencies
or others to be consulting parties or to
participate, as appropriate.

(c) Public involvement. The Council,
with the assistance of the Agency Offi-
cial, shall arrange for public notice and
involvement appropriate to the subject
matter and the scope of the program.
Views from affected units of State and
local government, Indian tribes, indus-
tries, and organizations will be invited.

(d) Execution of the Programmatic
Agreement. After consideration of any
comments received and reaching final
agreement, the Council and the Agency
Official shall execute the agreement.
Other consulting parties may sign the
Programmatic Agreement as appro-
priate.

(e) Effect of the Programmatic Agree-
ment. An approved Programmatic
Agreement satisfies the Agency’s sec-
tion 106 responsibilities for all individ-
ual undertakings carried out in accord-
ance with the agreement until it ex-
pires or is terminated.

(f) Notice. The Council shall publish
notice of an approved Programmatic
Agreement in the FEDERAL REGISTER
and make copies readily available to
the public.

(g) Failure to carry out a Programmatic
Agreement. If the terms of a Pro-
grammatic Agreement are not carried
out or if such an agreement is termi-
nated, the Agency Official shall comply
with 8§§800.4 through 800.6 with regard
to individual undertakings covered by
the agreement.
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§800.14 Coordination with other au-
thorities.

To the extent feasible, Agency Offi-
cials, State Historic Preservation Offi-
cers, and the Council should encourage
coordination of implementation of
these regulations with the steps taken
to satisfy other historic preservation
and environmental authorities by:

(a) Integrating compliance with these
regulations with the processes of envi-
ronmental review carried out pursuant
to the National Environmental Policy
Act, and coordinating any studies
needed to comply with these regula-
tions with studies of related natural
and social aspects;

(b) Designing determinations and
agreements to satisfy the terms not
only of section 106 and these regula-
tions, but also of the requirements of
such other historic preservation au-
thorities as the Archeological and His-
toric Preservation Act, the Archeologi-
cal Resources Protection Act, section
110 of the National Historic Preserva-
tion Act, and section 4(f) of the Depart-
ment of Transportation Act, as appli-
cable, so that a single document can be
used for the purposes of all such au-
thorities;

(c) Designing and executing studies,
surveys, and other information-gather-
ing activities for planning and under-
taking so that the resulting informa-
tion and data is adequate to meet the
requirements of all applicable Federal
historic preservation authorities; and

(d) Using established agency public
involvement processes to elicit the
views of the concerned public with re-
gard to an undertaking and its effects
on historic properties.

§800.15 Counterpart regulations.

In consultation with the Council,
agencies may develop counterpart reg-
ulations to carry out the section 106
process. When concurred in by the
Council, such counterpart regulations
shall stand in place of these regula-
tions for the purposes of the agency’s
compliance with section 106.
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PART 801—HISTORIC PRESERVA-
TION REQUIREMENTS OF THE
URBAN DEVELOPMENT ACTION
GRANT PROGRAM

Sec.

801.1 Purpose and authorities.

801.2 Definitions.

801.3 Applicant responsibilities.

801.4 Council comments.

801.5 State historic preservation officer re-

sponsibilities.

801.6 Coordination with requirements under
the National Environmental Policy Act
(42 U.S.C. 4321 et seq.).

801.7 Information requirements.

801.8 Public participation.

APPENDIX 1 TO PART 801—IDENTIFICATION OF
PROPERTIES: GENERAL

APPENDIX 2 TO PART 801—SPECIAL PROCE-
DURES FOR IDENTIFICATION AND CONSIDER-
ATION OF ARCHEOLOGICAL PROPERTIES IN
AN URBAN CONTEXT

AUTHORITY: Pub. L. 89-665, 80 Stat. 915 (16
U.S.C. 470); Pub. L. 94-422, 90 Stat. 1320 (16
U.S.C. 470(i)); Pub. L. 96-399, 94 Stat. 1619 (42
U.S.C. 5320).

SOURCE: 46 FR 42428, Aug. 20, 1981, unless
otherwise noted.

§801.1 Purpose and authorities.

(a) These regulations are required by
section 110(c) of the Housing and Com-
munity Development Act of 1980
(HCDA) (42 U.S.C. 5320) and apply only
to projects proposed to be funded by
the Department of Housing and Urban
Development (HUD) under the Urban
Development Action Grant (UDAG)
Program authorized by title | of the
Housing and Community Development
Act of 1974, as amended (42 U.S.C. 5301).
These regulations establish an expe-
dited process for obtaining the com-
ments of the Council specifically for
the UDAG program and, except as spe-
cifically provided, substitute for the
Council’s regulations for the ‘“‘Protec-
tion of Historic and Cultural Prop-
erties’ (36 CFR part 800).

(b) Section 110(c) of the HCDA of 1980
requires UDAG applicants to: (1) Iden-
tify all properties, if any, which are in-
cluded in the National Register of His-
toric Places and which will be affected
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by the project for which the applica-
tion is made; (2) identify all other prop-
erties, if any, which will be affected by
such project and which, as determined
by the applicant, may meet the Cri-
teria established by the Secretary of
the Interior for inclusion in the Na-
tional Register (36 CFR 60.6); and (3)
provide a description of the effect, as
determined by the applicant, of the
project on properties identified pursu-
ant to (1) and (2). If the applicant de-
termines that such properties are af-
fected, the Act requires that the infor-
mation developed by the applicant
must be forwarded to the appropriate
State Historic Preservation Officer
(SHPO) for review and to the Secretary
of the Interior for a determination as
to whether the affected properties are
eligible for inclusion in the National
Register.

(c) Section 106 of the National His-
toric Preservation Act of 1966, as
amended (16 U.S.C. 470), requires the
head of any Federal agency with juris-
diction over a Federal, federally as-
sisted or federally licensed undertak-
ing that affects a property included in
or eligible for inclusion in the National
Register of Historic Places to take into
account the effect of the undertaking
on such property and afford the Coun-
cil a reasonable opportunity to com-
ment. Under the UDAG program, appli-
cants assume the status of a Federal
agency for purposes of complying with
section 106.

§801.2 Definitions.

The terms defined in 36 CFR 800.2
shall be used in conjunction with this
regulation. Furthermore, as used in
these regulations:

(a) Urban Development Action Grant
(UDAG) Program means the program of
the Department of Housing and Urban
Development (HUD) authorized by title
I of the Housing and Community Devel-
opment Act (HCDA) of 1977 (42 U.S.C.
5318) to assist revitalization efforts in
distressed cities and urban counties
which require increased public and pri-
vate investment.

(b) Applicant means cities and urban
counties or Pocket of Poverty Commu-
nities which meet the criteria at 24
CFR 570.453. Except as specifically pro-
vided below, applicants, rather than
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the Secretary of HUD, must comply
with these regulations.

(c) Project means a commercial, in-
dustrial, and/or neighborhood project
supported by the UDAG program of the
Department of HUD, as defined in 24
CFR 570.451(g). A project includes the
group of integrally related public and
private activities described in the
grant application which are to be car-
ried out to meet the objectives of the
action grant program and consists of
all action grant funded activities to-
gether with all non-action grant funded
activities. A project is an undertaking
as defined in 36 CFR 800.2(c).

(d) State Historic Preservation Officer
Review Period is a 45 day period pro-
vided to the appropriate State Historic
Preservation Officer by section 110(c)
of the Housing and Community Devel-
opment Act (HCDA) of 1980 for com-
ment on the formal submission by the
applicant of data on properties listed in
the National Register or which may
meet the Criteria and which will be af-
fected by the proposed UDAG project.
This period does not include any period
during which the applicant seeks infor-
mation from the State Historic Preser-
vation Officer to assist the applicant in
identifying properties, determining
whether a property meets the Criteria
for listing in the National Register of
Historic Places and determining
whether such property is affected by
the project.

(e) Secretary of the Interior Determina-
tion Period is a 45 day period provided
by section 110(c) of the HCDA of 1980
for a determination as to whether the
identified properties are eligible for in-
clusion in the National Register.

§801.3 Applicant responsibilities.

As early as possible before the appli-
cant makes a final decision concerning
a project and in any event prior to tak-
ing any action that would foreclose al-
ternatives or the Council’s ability to
comment, the applicant should take
the following steps to comply with the
requirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the HCDA of 1980.

In order to facilitate the commenting
process the applicant should forward to
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the Council information on the pro-
posed project at the earliest prac-
ticable time if it appears that National
Register properties or properties which
meet the Criteria for inclusion will be
affected. This will allow the Council to
assist the applicant in expeditiously
meeting its historic preservation re-
quirements and facilitate the develop-
ment of the Council’s comments.

(a) Information required. It is the pri-
mary responsibility of the applicant re-
questing Council comments to conduct
the appropriate studies and to provide
the information necessary for a review
of the effect a proposed project may
have on a National Register property
or a property which meets the Criteria,
as well as the information necessary
for adequate consideration of modifica-
tions or alterations to the proposed
project that could avoid, mitigate, or
minimize any adverse effects. It is the
responsibility of the applicant to pro-
vide the information specified in §801.7,
to make an informed and reasonable
evaluation of whether a property meets
the National Register Criteria (36 CFR
60.6) and to determine the effect of a
proposed undertaking on a National
Register property or property which
meets the Criteria.

(b) Identification of properties. Section
110 of the HCDA of 1980 makes UDAG
applicants responsible for the identi-
fication of National Register properties
and properties which may meet the
Criteria for listing in the National Reg-
ister that may be affected by the
project. An appendix to these regula-
tions sets forth guidance to applicants
in meeting their identification respon-
sibilities but does not set a fixed or in-
flexible standard for such efforts. Meet-
ing this responsibility requires the ap-
plicant to make an earnest effort to
identify and evaluate potentially af-
fected historic properties by:

(1) Consulting the National Register
of Historic Places to determine wheth-
er the project’s impact area includes
such properties;

(2) Obtaining, prior to initiating the
State Historic Preservation Officer Re-
view Period, relevant information that
the State Historic Preservation Officer
may have available concerning historic
properties, if any are known, in the
project’s impact area;
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(3) Utilizing local plans, surveys, and
inventories of historic properties pre-
pared by the locality or a recognized
State or local historic authority;

(4) Utilizing other sources of informa-
tion or advice the applicant deems ap-
propriate;

(5) Conducting an on-the-ground in-
spection of the project’s impact area by
qualified personnel to identify prop-
erties which may meet the Criteria for
evaluation taking into consideration
the views of the State Historic Preser-
vation Officer as to the need for and
methodology of such inspections;

(6) Applying the Department of the
Interior Criteria for Evaluation (36
CFR 60.6) to properties within the
project’s impact area.

(c) Evaluation of effect. Applicants are
required by section 110(a) of the HCDA
of 1980 to include in their applications
a description of the effect of a proposed
UDAG project on any National Reg-
ister property and or any property
which may meet the Criteria.

(1) Criteria of Effect and Adverse Effect.
The following criteria, similar to those
set forth in 36 CFR 800.3, shall be used
to determine whether a project has an
effect or an adverse effect.

(i) Criteria of effect. The effect of a
project on a National Register or eligi-
ble property is evaluated in the context
of the historical, architectural, archeo-
logical, or cultural significance pos-
sessed by the property. A project shall
be considered to have an effect when-
ever any condition of the project
causes or may cause any change, bene-
ficial or adverse, in the quality of the
historical, architectural, archeological,
or cultural characteristics that qualify
the property to meet the Criteria of
the National Register. An effect occurs
when a project changes the integrity of
location, design, setting, materials,
workmanship, feeling or association of
the property that contributes to its
significance in accordance with the Na-
tional Register Criteria. An effect may
be direct or indirect. Direct effects are
caused by the project and occur at the
same time and place. Indirect effects
include those caused by the undertak-
ing that are later in time or farther re-
moved in distance, but are still reason-
ably foreseeable. Such effects involve
development of the project site around
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historic properties so as to affect the
access to, use of, or significance of
those properties.

(ii) Criteria of adverse effect. Adverse
effects on National Register properties
or properties which meet the Criteria
may occur under conditions which in-
clude but are not limited to:

(A) Destruction or alteration of all or
part of a property;

(B) Isolation from or alteration of
the property’s surrounding environ-
ment;

(C) Introduction of visual, audible, or
atmospheric elements that are out of
character with the property or alter its
setting;

(D) Neglect of a property resulting in
its deterioration or destruction,;

(iii) Special considerations. If rehabili-
tation is a project activity, such com-
ponents of the project may be consid-
ered to have no adverse effect and need
not be referred to the Council if they
are undertaken in accordance with the
Secretary of the Interior’s Standards
for Historic Preservation Projects (U.S.
Department of the Interior, Heritage
Conservation and Recreation Service,
Washington, DC, 1979) and the State
Historic Preservation Officer concurs
in the proposed activity. Additionally,
the following types of project compo-
nents or elements will be considered to
not normally adversely affect prop-
erties listed in the National Register or
which meet the Criteria.

(A) Insulation (except for the use of
granular or liquid injected foam insula-
tion in exterior walls or other vertical
surfaces);

(B) Caulking;

(C) Weatherstripping;

(D) Replacement of Heating, Ven-
tilating and Air Conditioning (HVAC)
equipment, provided that such equip-
ment is not historic and that replace-
ment equipment is screened from pub-
lic view and that the State Historic
Preservation Officer and the applicant
agree the equipment will not affect
those qualities of the property which
qualify it to meet the 36 CFR 60.6 Cri-
teria;

(E) In-kind refenestration (for exam-
ple, replacement of deteriorated win-
dows of a similar configuration, color
and material);
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(F) Lowering of ceilings, provided the
ceilings will not be visible from outside
of the building or from an interior pub-
lic space and that the State Historic
Preservation Officer and the applicant
agree it will not affect a quality which
qualified the building to meet the 36
CFR 60.6 Criteria;

(G) Replacement in-kind of substan-
tially deteriorated material, provided
that the State Historic Preservation
Officer and the applicant agree;

(H) Installation of machinery, equip-
ment, furnishings, fixtures, etc., in the
interior of existing buildings, provided
that the State Historic Preservation
Officer and the applicant agree such in-
stallations will not affect a quality
which qualified the building to meet
the 36 CFR 60.6 Criteria.

(1) Site improvements such as side-
walk paving and landscaping, provided
that the State Historic Preservation
Officer and the applicant agree that
the site improvement will not affect
those qualities of the property which
qualify it to meet the 36 CFR 60.6 Cri-
teria.

(iv) Special considerations for archeo-
logical sites. Under certain conditions,
alteration of land containing archeo-
logical resources in the project area
may have no adverse effect on those re-
sources. Procedures for determining
whether such conditions exist were
published by the Council in the FED-
ERAL REGISTER on November 26, 1980 (45
FR 78808), as part X of the ‘“Executive
Director’s Procedures for Review of
Proposals for Treatment of Archeologi-
cal Properties.”” Because the identifica-
tion of archeological sites in an urban
context, and consideration of appro-
priate treatment methods, present spe-
cial problems, further guidance is pro-
vided in Appendix 2.

(2) Determinations of Effect. Prior to
submitting an application to HUD, the
applicant shall apply the Criteria of Ef-
fect and Adverse Effect to all prop-
erties which are listed in the National
Register or which may meet the Cri-
teria in the area of the project’s poten-
tial environmental impact. The deter-
mination of the Secretary of the Inte-
rior shall be final with respect to prop-
erties which are eligible for listing in
the National Register. The Council will
not comment on affected properties
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which are not either listed in or eligi-
ble for listing in the National Register.
In order to facilitate the process, infor-
mation to be requested from the State
Historic Preservation Officer under
§801.3(b)(2) should include advice on ap-
plying the Criteria of Effect and Ad-
verse Effect provided that this period
shall not be included in the 45 day
State Historic Preservation Officer Re-
view Period. Special attention should
be paid to indirect effects, such as
changes in land use, traffic patterns,
street activity, population density and
growth rate. While some aspects of a
project may have little potential to ad-
versely affect the significant qualities
of a historic property, other project
components may meet the Criteria of
Effect and Adverse Effect. If any aspect
of the project results in an effect deter-
mination, further evaluation of the ef-
fect shall be undertaken in accordance
with these regulations. The resulting
determination regarding the effect
shall be included in the application.

(i) No effect. If the applicant deter-
mines that the project will have no ef-
fect on any National Register property
and/or property which meets the Cri-
teria, the project requires no further
review by the Council unless a timely
objection is made by the Executive Di-
rector. An objection may be made by
the Executive Director at any time
during the UDAG application process
prior to the expiration of the period for
receiving objections to HUD’s release
of funds as specified in 24 CFR 58.31.
The manner in which the Executive Di-
rector shall make an objection is set
forth in §801.4(a).

(ii) Determinations of no adverse effect.
If the applicant finds there is an effect
on the property but it is not adverse,
the applicant after receiving the com-
ments of the State Historic Preserva-
tion Officer during the State Historic
Preservation Officer Review Period
shall forward adequate documentation
(see §801.7(a)) of the Determination, in-
cluding the written comments of the
State Historic Preservation Officer, if
available, to the Executive Director for
review in accordance with §801.4.

(iii) Adverse effect determination. If the
applicant finds the effect to be adverse
or if the Executive Director objects to
an applicant’s no adverse effect deter-
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mination pursuant to §801.4(a), the ap-
plicant shall proceed with the con-
sultation process in accordance with
§801.4(b).

§801.4 Council comments.

The following subsections specify
how the Council will respond to an ap-
plicant’s request for the Council’s com-
ments required to satisfy the appli-
cant’s responsibilities under section 106
of the Act and section 110 of the HCDA
of 1980. When appropriate, an applicant
may waive the Council time periods
specified in these regulations.

(a) Executive Director’s Objection to No
Effect Determination. If the Executive
Director has reason to question an ap-
plicant’s determination of no effect, he
shall notify the applicant and HUD. If
the Executive Director does not object
within 15 days of such notification, the
project may proceed. If the Executive
Director objects, he shall specify
whether or not the project will have an
adverse effect on National Register
property and/or property which meets
the Criteria. Normally, the Executive
Director will object to a determination
of no effect when the record does not
support the applicant’s determination
(see §801.7(a)). The applicant must then
comply with the provisions of sub-
section (b) if the Executive Director
determines that the project will have
no adverse effect or subsection (c) if
the Executive Director has determined
that the project will have an adverse
effect.

(b) Response to Determinations of No
Adverse Effect. (1) Upon receipt of a De-
termination of No Adverse Effect from
an applicant, the Executive Director
will review the Determination and sup-
porting documentation required by
§801.7(a). Failure to provide the re-
quired information at the time the ap-
plicant requests Council comments will
delay the process. The Executive Direc-
tor will respond to the applicant within
15 days after receipt of the information
required in §801.7(a). Unless the Execu-
tive Director objects to the Determina-
tion within 15 days after receipt, the
applicant will be considered to have
satisfied its responsibilities under sec-
tion 106 of the Act and these regula-
tions and no further Council review is
required.
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(2) If the Executive Director objects
to a Determination of No Adverse Ef-
fect, the consultation process pursuant
to §801.4(c) shall be initiated.

(c) Consultation process. If any aspect
of the project is found to have adverse
effects on National Register property
or property which has been determined
by the applicant or the Secretary of
the Interior to meet the Criteria, the
applicant, the State Historic Preserva-
tion Officer and the Executive Director
shall consult to consider feasible and
prudent alternatives to the project
that could avoid, mitigate, or minimize
the adverse effect on the affected prop-
erty.

(1) Parties. The applicant, the State
Historic Preservation Officer and the
Executive Director shall be the con-
sulting parties. The Department of
HUD, other representatives of national,
State, or local units of government,
other parties in interest, and public
and private organizations, may be in-
vited by the consulting parties to par-
ticipate in the consultation process.

(2) Timing. The consulting parties
shall have a total of 45 days from the
receipt by the Executive Director of
the information required in §801.7(a) to
agree upon feasible and prudent alter-
natives to avoid, mitigate, or minimize
any adverse effects of the project. Fail-
ure of an applicant to provide the in-
formation required in §801.7(b) will
delay the beginning of the time period
specified above.

(3) Information requirements. The ap-
plicant shall provide copies of the in-
formation required in §801.7(b) to the
consulting parties at the initiation of
the consultation process and make it
readily available for public inspection.

(4) Public meeting. An onsite inspec-
tion and a Public Information Meeting
may be held in accordance with the
provisions of 36 CFR 800.6(b). Public
hearings or meetings conducted by the
applicant in the preparation of the ap-
plication may, as specified below, sub-
stitute for such Public Information
Meetings. Upon request of the appli-
cant, the Executive Director may find
that such public meetings have been
adequate to consider the effect of the
project on National Register properties
or properties which meet the Criteria,
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and no further Public Information
Meeting is required.

(5) Consideration of alternatives. Dur-
ing the consultation period, the con-
sulting parties shall, in accordance
with the policies set forth in 36 CFR
800.6(b) (4) and (5), review the proposed
project to determine whether there are
prudent and feasible alternatives to
avoid or satisfactorily mitigate ad-
verse effect. If they agree on such al-
ternatives, they shall execute a Memo-
randum of Agreement in accordance
with §801.4(c) specifying how the under-
taking will proceed to avoid or miti-
gate the adverse effect.

(6) Acceptance of adverse effect. If the
consulting parties determine that
there are no feasible and prudent alter-
natives that could avoid or satisfac-
torily mitigate the adverse effects and
agree that it is in the public interest to
proceed with the proposed project they
shall execute a Memorandum of Agree-
ment in accordance with §801.4(c) ac-
knowledging this determination and
specifying any recording, salvage, or
other measures associated with accept-
ance of the adverse effects that shall be
taken before the project proceeds.

(7) Failure to agree. Upon the failure
of the consulting parties to agree upon
the terms for a Memorandum of Agree-
ment within the specified time period,
or upon notice of a failure to agree by
any consulting party to the Executive
Director, the Executive Director with-
in 15 days shall recommend to the
Chairman whether the matter should
be scheduled for consideration at a
Council meeting. If the Executive Di-
rector recommends that the Council
not consider the matter, he shall si-
multaneously notify all Council mem-
bers and provide them copies of the
preliminary case report and the rec-
ommendation to the Chairman. The ap-
plicant and the State Historic Preser-
vation Officer shall be notified in writ-
ing of the Executive Director’s rec-
ommendation.

(d) Memorandum of Agreement—(1)
Preparation of Memorandum of Agree-
ment. It shall be the responsibility of
the Executive Director to prepare each
Memorandum of Agreement required
under this part. As appropriate, other
parties may be invited by the consult-
ing parties to be signatories to the
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Agreement or otherwise indicate their
concurrence with the Agreement. In
order to facilitate the process, the ap-
plicant may provide the Executive Di-
rector a draft for a Memorandum of
Agreement. At the applicant’s option,
such draft may be prepared at the time
the applicant makes its determinations
that properties listed in the National
Register or which may meet the Cri-
teria for listing in the National Reg-
ister may be adversely affected. The
applicant must provide the State His-
toric Preservation Officer an oppor-
tunity to concur in or comment on its
draft Agreement.

(2) Review of Memorandum of Agree-
ment. Upon receipt of an executed
Memorandum of Agreement, the Chair-
man shall institute a 15 day review pe-
riod. Unless the Chairman notifies the
applicant that the matter has been
placed on the agenda for consideration
at a Council meeting, the Agreement
shall become final when ratified by the
Chairman or upon the expiration of the
15 day review period with no action
taken. Copies will be provided to sig-
natories. A copy of the Memorandum of
Agreement should be included in any
Environmental Assessment or Environ-
mental Impact Statement prepared
pursuant to the National Environ-
mental Policy Act.

(3) Effect of Memorandum of Agree-
ment. (i) Agreements duly executed in
accordance with these regulations shall
constitute the comments of the Coun-
cil and shall evidence satisfaction of
the applicant’s responsibilities for the
proposed project under section 106 of
the Act and these regulations.

(ii) If the Council has commented on
an application that is not approved by
HUD and a subsequent UDAG applica-
tion is made for the same project, the
project need not be referred to the
Council again unless there is a signifi-
cant amendment to the project which
would alter the effect of the project on
previously considered properties or re-
sult in effects on additional National
Register properties or properties which
meet the Criteria.

(iii) Failure to carry out the terms of
a Memorandum of Agreement requires
that the applicant again request the
Council’s comments in accordance with
these regulations. In such instances,
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until the Council issues its comments
under these regulations the applicant
shall not take or sanction any action
or make any irreversible or irretriev-
able commitment that could result in
an adverse effect with respect to Na-
tional Register properties or properties
which are eligible for inclusion in the
National Register covered by the
Agreement or that would foreclose the
Council’s consideration of modifica-
tions or alternatives to the proposed
project that could avoid or mitigate
the adverse effect.

(4) Amendment of a Memorandum of
Agreement. Amendments to the Agree-
ment may be made as specified in 36
CFR 800.6(c)(4).

(5) Report on Memorandum of Agree-
ment. Within 90 days after carrying out
the terms of the Agreement, the appli-
cant shall report to all signatories on
the actions taken.

(e) Council Meetings. Council meet-
ings to consider a project will be con-
ducted in accordance with the policies
set forth in 36 CFR 800.6(d).

(1) Response to recommendation con-
cerning consideration at Council meeting.
Upon receipt of a recommendation
from the Executive Director concern-
ing consideration of a proposed project
at a Council meeting, the Chairman
shall determine whether or not the
project will be considered. The Chair-
man shall make a decision within 15
days of receipt of the recommendation
of the Executive Director. In reaching
a decision the Chairman shall consider
any comments from Council members.
If three members of the Council object
within the 15 day period to the Execu-
tive Director’s recommendation, the
project shall be scheduled for consider-
ation at a Council or panel meeting.
Unless the matter is scheduled for con-
sideration by the Council the Chairman
shall notify the applicant, the Depart-
ment of HUD, the State Historic Pres-
ervation Officer and other parties
known to be interested of the decision
not to consider the matter. Such notice
shall be evidence of satisfaction of the
applicant’s responsibilities for the pro-
posed project under section 106 of the
Act and these regulations.
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(2) Decision to consider the project.
When the Council will consider a pro-
posed project at a meeting, the Chair-
man shall either designate five mem-
bers as a panel to hear the matter on
behalf of the full Council or schedule
the matter for consideration by the full
Council. In either case, the meeting
shall take place within 30 days of the
Chairman’s decision to consider the
project, unless the applicant agrees to
a longer time.

(i) A panel shall consist of three non-
Federal members, one as Chairman,
and two Federal members. The Depart-
ment of HUD may not be a member of
such panel.

(ii) Prior to any panel or full Council
consideration of a matter, the Chair-
man will notify the applicant and the
State Historic Preservation Officer and
other interested parties of the date on
which the project will be considered.
The Executive Director, the applicant,
the Department of HUD, and the State
Historic Preservation Officer shall pre-
pare reports in accordance with
§801.7(b). Reports from the applicant
and the State Historic Preservation Of-
ficer must be received by the Executive
Director at least 7 days before any
meeting.

(3) Notice of Council meetings. At least
7 days notice of all meetings held pur-
suant to this section shall be given by
publication in the FEDERAL REGISTER.
The Council shall provide a copy of the
notice by mail to the applicant, the
State Historic Preservation Officer,
and the Department of Housing and
Urban Development. The Council will
inform the public of the meeting
through appropriate local media.

(4) Statements to the Council. An agen-
da shall provide for oral statements
from the Executive Director; the appli-
cant; the Department of HUD; parties
in interest; the Secretary of the Inte-
rior; the State Historic Preservation
Officer; representatives of national,
State, or local units of government;
and interested public and private orga-
nizations and individuals. Parties wish-
ing to make oral remarks should notify
the Executive Director at least two
days in advance of the meeting. Parties
wishing to have their written state-
ments distributed to Council members
prior to the meeting should send copies
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of the statements to the Executive Di-
rector at least 5 days in advance.

(5) Comments of the Council. The writ-
ten comments of the Council will be is-
sued within 7 days after a meeting.
Comments by a panel shall be consid-
ered the comments of the full Council.
Comments shall be made to the appli-
cant requesting comment and to the
Department of HUD. Immediately after
the comments are made to the appli-
cant and the Department of HUD, the
comments of the Council will be for-
warded to the President and the Con-
gress as a special report under author-
ity of section 202(b) of the Act and a
notice of availability will be published
in the FEDERAL REGISTER. The com-
ments of the Council shall be made
available to the State Historic Preser-
vation Officer, other parties in inter-
est, and the public upon receipt of the
comments by the applicant. The appli-
cant should include the comments of
the Council in any final Environmental
Impact Statement prepared pursuant
to the National Environmental Policy
Act.

(6) Action in response to Council com-
ments. The comments of the Council
shall be taken into account in reaching
a final decision on the proposed
project. When a final decision regard-
ing the proposed project is reached by
the applicant and the Department of
HUD, they shall submit written reports
to the Council describing the actions
taken by them and other parties in re-
sponse to the Council’s comments and
the impact that such actions will have
on the affected National Register prop-
erties or properties eligible for inclu-
sion in the National Register. Receipt
of this report by the Chairman shall be
evidence that the applicant has satis-
fied its responsibilities for the pro-
posed project under section 106 of the
Act and these regulations. The Council
may issue a final report to the Presi-
dent and the Congress under authority
of section 202(b) of the Act describing
the actions taken in response to the
Council’s comments including rec-
ommendations for changes in Federal
policy and programs, as appropriate.

(f) Suspense of Action. Until the Coun-
cil issues its comments under these
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regulations and during the State His-
toric Preservation Officer Review Pe-
riod and the determination period of
the Secretary of the Interior, good
faith consultation shall preclude the
applicant from taking or sanctioning
any action or making any irreversible
or irretrievable commitment that
could result in an adverse effect on a
National Register property or property
which may meet the Criteria or that
would foreclose the consideration of
modifications or alternatives to the
proposed project that could avoid,
mitigate, or minimize such adverse ef-
fects. In no case shall UDAG funds be
used for physical activities on the proj-
ect site until the Council comments
have been completed. Normal planning
and processing of applications short of
actual commitment of funds to the
project may proceed.

(g) Lead Agency. If the project pro-
posed by the applicant involves one or
more Federal agencies, they may agree
on a single lead agency to meet the re-
quirements of section 106 of the Na-
tional Historic Preservation Act and
section 110 of the Housing and Commu-
nity Development Act of 1980 and no-
tify the Executive Director. If the ap-
plicant is the designated lead agency,
these regulations shall be followed. If a
Federal agency is designated lead agen-
cy, the process in 36 CFR part 800 shall
be used.

(h) Compliance by a Federal Agency.
An applicant may make a finding that
it proposes to accept a Federal agen-
cy’s compliance with section 106 of the
Act and 36 CFR 800 where its review of
the Federal agency’s findings indicate
that:

(1) The project is identical with an
undertaking reviewed by the Council
under 36 CFR part 800; and

(2) The project and its impacts are in-
cluded within the area of potential en-
vironmental impact described by the
Federal agency;

The applicant shall notify the State
Historic Preservation Officer and the
Executive Director of its finding of
compliance with section 106 of the Act
and 36 CFR part 800 and provide a copy
of the Federal agency’s document
where the finding occurs. Unless the
Executive Director objects within 10
days of receipt of such notice the Coun-
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cil need not be afforded further oppor-
tunity for comment. If the Executive
Director objects to the finding of the
applicant, the applicant shall comply
with §801.4.

§801.5 State Historic Preservation Of-
ficer responsibilities.

(a) The State Historic Preservation
Officer shall have standing to partici-
pate in the review process established
by section 110(c) of the HCDA of 1980
whenever it concerns a project located
within the State Historic Preservation
Officer’s jurisdiction by the following
means: providing, within 30 days, infor-
mation requested by an applicant
under §801.3(b); responding, within 45
days, to submittal of a determination
by the applicant under section 110 of
the HCDA of 1980 that National Reg-
ister property or property which meets
the Criteria may be affected by the
proposed project; participating in a
Memorandum of Agreement that the
applicant or the Executive Director
may prepare under this part; and par-
ticipating in a panel or full Council
meeting that may be held pursuant to
these regulations. Pursuant to section
110(c) of the HCDA of 1980, the State
Historic Preservation Officer has a
maximum period of 45 days in which to
formally comment on an applicant’s
determination that the project may af-
fect a property that is listed in the Na-
tional Register or which may meet the
Criteria for listing in the National Reg-
ister. This period does not include the
time during which the applicant seeks
information from the State Historic
Preservation Officer for determining
whether a property meets the Criteria
for listing in the National Register and
whether such property is affected by
the project.

(b) The failure of a State Historic
Preservation Officer to participate in
any required steps of the process set
forth in this part shall not prohibit the
Executive Director and the applicant
from concluding the section 106 proc-
ess, including the execution of a Memo-
randum of Agreement.
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§801.6 Coordination with require-
ments under the National Environ-
mental Policy Act (42 U.S.C. 4321 et
seq.).

The National Historic Preservation
Act and the National Environmental
Policy Act create separate and distinct
responsibilities. The National Historic
Preservation Act applies to those as-
pects of a project which may affect Na-
tional Register properties and those
which are eligible for listing in the Na-
tional Register. The requirements for
the National Environmental Policy Act
apply to the effect that the project will
have on the human environment. To
the extent that the applicant finds it
practicable to do so, the requirements
of these two statutes should be inte-
grated. Some projects, for reasons
other than the effects on historic prop-
erties, may require an Environmental
Impact Statement (EIS) subject to the
time requirements for a draft and final
EIS, in which case the applicant may
choose to separately relate to the
State Historic Preservation Officer, the
Department of the Interior, and the
Council for purposes of section 110(c) of
the HCDA of 1980. In that event, infor-
mation in the draft EIS should indicate
that compliance with section 106 and
these regulations is underway and the
final EIS should reflect the results of
this process. Applicants are directed to
36 CFR 800.9, which describes in detail
the manner in which the requirements
of these two acts should be integrated
and applies to all UDAG applicants
under these regulations.

In those instances in which an Envi-
ronmental Impact Statement will be
prepared for the project, the applicant
should consider phasing compliance
with these procedures and the prepara-
tion of the Statement.

§801.7 Information requirements.

(a) Information To Be Retained by Ap-
plicants Determining No Effect. (1) Rec-
ommended Documentation for a Deter-
mination of No Effect. Adequate docu-
mentation of a Determination of No Ef-
fect pursuant to §801.3(c)(2)(i) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;

(i) A description of the proposed
project including, as appropriate, pho-
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tographs, maps, drawings, and speci-
fications;

(iii) A statement that no National
Register property or property which
meets the Criteria exist in the project
area, or a brief statement explaining
why the Criteria of Effect (See
§801.3(c)) was found inapplicable;

(iv) Evidence of consultation with
the State Historic Preservation Officer
concerning the Determination of No
Effect; and

(v) Evidence of efforts to inform the
public concerning the Determination of
No Effect.

(2) The information requirements set
forth in this section are meant to serve
as guidance for applicants in preparing
No Effect Determinations. The infor-
mation should be retained by the appli-
cant, incorporated into any environ-
mental reports or documents prepared
concerning the project, and provided to
the Executive Director only in the
event of an objection to the applicant’s
determination.

(b) Reports to the Council. In order to
adequately assess the impact of a pro-
posed project on National Register and
eligible properties, it is necessary for
the Council to be provided certain in-
formation. For the purposes of develop-
ing Council comments on UDAG
projects the following information is
required. Generally, to the extent that
relevant portions of a UDAG applica-
tion meet the requirements set forth
below it will be sufficient for the pur-
poses of Council review and comment.

(1) Documentation for Determination of
No Adverse Effect. Adequate documenta-
tion of a Determination of No Adverse
Effect pursuant to §801.3(c)(1) should
include the following:

(i) A general discussion and chro-
nology of the proposed project;

(ii) A description of the proposed
project including, as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(iii) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(iv) A brief statement explaining why
each of the Criteria of Adverse Effect
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(See §801.3(c)(1)) was found inapplica-
ble;

(v) Written views of the State His-
toric Preservation Officer concerning
the Determination of No Adverse Ef-
fect, if available; and,

(vi) An estimate of the cost of the
project including the amount of the
UDAG grant and a description of any
other Federal involvement.

(2) Preliminary Case Reports. Prelimi-
nary Case Reports should be submitted
with a request for comments pursuant
to §801.4(b) and should include the fol-
lowing information:

(i) A general discussion and chro-
nology of the proposed project;

(if) The status of the project in the
HUD approval process:

(iii) The status of the project in the
National Environmental Policy Act
compliance process and the target date
for completion of all the applicant’s
environmental responsibilities;

(iv) A description of the proposed
project including as appropriate, pho-
tographs, maps, drawings and specifica-
tions;

(v) A copy of the National Register
form or a copy of the Determination of
Eligibility documentation for each
property that will be affected by the
project including a description of each
property’s physical appearance and sig-
nificance;

(vi) A brief statement explaining why
any of the Criteria of Adverse Effect
(See §801.3(c)(1)(b)) apply;

(vii) Written views of the State His-
toric Preservation Officer concerning
the effect on the property, if available;

(viii) The views of Federal agencies,
State and local governments, and other
groups or individuals when known as
obtained through the OMB Circular A-
95 process or the environmental review
process, public hearings or other appli-
cant processes;

(ix) A description and analysis of al-
ternatives that would avoid the ad-
verse effects;

(X) A description and analysis of al-
ternatives that would mitigate the ad-
verse effects; and,

(xi) An estimate of the cost of the
project including the amount of the
UDAG grant and a description of any
other Federal involvement.
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(c) Reports for Council Meetings. Con-
sideration of a proposed project by the
full Council or a panel pursuant to
§801.4(b) is based upon reports from the
Executive Director, the State Historic
Preservation Officer and Secretary of
the Interior. Requirements for these
reports are specified in 36 CFR 800.13(c).
Additionally, reports from the appli-
cant and the Department of HUD are
required by these regulations. The re-
quirements for these reports consist of
the following:

(1) Report of the Applicant. The report
from the applicant requesting com-
ments shall include a copy of the rel-
evant portions of the UDAG applica-
tion; a general discussion and chro-
nology of the proposed project; an ac-
count of the steps taken to comply
with the National Environmental Pol-
icy Act (NEPA); any relevant support-
ing documentation in studies that the
applicant has completed; an evaluation
of the effect of the project upon the
property or properties, with particular
reference to the impact on the histori-
cal, architectural, archeological, and
cultural values; steps taken or pro-
posed by the applicant to avoid or miti-
gate adverse effects of the project; a
thorough discussion of alternate
courses of action; and an analysis com-
paring the advantages resulting from
the project with the disadvantages re-
sulting from the adverse effects on Na-
tional Register or eligible properties.

(2) Report of the Secretary of Housing
and Urban Development. The report
from the Secretary shall include the
status of the application in the UDAG
approval process, past involvement of
the Department with the applicant and
the proposed project or land area for
the proposed project, and information
on how the applicant has met other re-
quirements of the Department for the
proposed project.

§801.8 Public participation.

(a) The Council encourages maximum
public participation in the process es-
tablished by these regulations. Par-
ticularly important, with respect to
the UDAG program, is participation by
the citizens of neighborhoods directly
or indirectly affected by projects, and
by groups concerned with historic and
cultural preservation.
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(b) The applicant, in preparing and
following its citizen participation plan
called for by 24 CFR 570.456(c)(11)(i)(A),
should ensure that adequate provision
is made for participation by citizens
and organizations having interests in
historic preservation and in the his-
toric and cultural values represented in
affected neighborhoods. 24 CFR
570.431(c) sets forth criteria for citizen
participation plans. These should be
carefully considered with specific ref-
erence to ensuring that local concerns
relevant to historic preservation are
fully identified, and that citizens are
provided with full and accurate infor-
mation about each project and its ef-
fects on historic properties. The appli-
cant should ensure that potentially
concerned citizens and organizations
are fully involved in the identification
of properties which may meet the Na-
tional Register Criteria, and that they
are fully informed, in a timely manner,
of determinations of No Effect, No Ad-
verse Effect, and Adverse Effect, and of
the progress of the consultation proc-
ess. Applicants are referred to 36 CFR
800.15 for Council guidelines for public
participation.

(c) The Council welcomes the views
of the public, especially those groups
which may be affected by the proposed
project, during its evaluation of the ap-
plicant’s determination of effect, and
will solicit the participation of the
public in Council and panel meetings
held to consider projects.

APPENDIX 1 TO PART 801—IDENTIFICA-
TION OF PROPERTIES: GENERAL

A. Introduction

Because of the high probability of locating
properties which are listed in the National
Register or which meet the Criteria for list-
ing in many older city downtowns, this ap-
pendix is designed to serve as guidance for
UDAG applicants in identifying such prop-
erties. This appendix sets forth guidance for
applicants and does not set a fixed or inflexi-
ble standard for identification efforts.

B. Role of the State Historic Preservation
Officer

In any effort to locate National Register
properties or properties which meet the Cri-
teria, the State Historic Preservation Officer
is a key source of information and advice.
The State Historic Preservation Officer will
be of vital assistance to the applicant. The
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State Historic Preservation Officer can pro-
vide information on known properties and on
studies which have taken place in and
around the project area. Early contact
should be made with the State Historic Pres-
ervation Officer for recommendations about
how to identify historic properties. For
UDAG projects, identification of National
Register properties and properties which
meet the Criteria is the responsibility of the
applicant. The extent of the identification
effort should be made with the advice of the
State Historic Preservation Officer. The
State Historic Preservation Officer can be a
knowledgeable source of information regard-
ing cases wherein the need for a survey of
historic properties is appropriate, rec-
ommended type and method of a survey and
the boundaries of any such survey. Due con-
sideration should be given to the nature of
the project and its impacts, the likelihood of
historic properties being affected and the
state of existing knowledge regarding his-
toric properties in the area of the project’s
potential environmental impact.

C. Levels of Identification

1. The area of the project’s potential envi-
ronmental impact consists of two distinct
subareas: that which will be disturbed di-
rectly (generally the construction site and
its immediate environs) and that which will
experience indirect effects. Within the area
of indirect impact, impacts will be induced
as a result of carrying the project out. His-
toric and cultural properties subject to ef-
fect must be identified in both subareas, and
the level of effort necessary in each may
vary. The level of effort needed is also af-
fected by the stage of planning and the qual-
ity of pre-existing information. Obviously, if
the area of potential environmental impact
has already been fully and intensively stud-
ied before project planning begins, there is
no need to duplicate this effort. The State
Historic Preservation Officer should be con-
tacted for information on previous studies. If
the area has not been previously intensively
studied, identification efforts generally fall
into three levels:

a. Overview Study: This level of study is
normally conducted as a part of general
planning and is useful at an early stage in
project formulation. It is designed to obtain
a general understanding of an area’s historic
and cultural properties in consultation with
the State Historic Preservation Officer, by:

(1) Assessing the extent to which the area
has been previously subjected to study;

(2) Locating properties previously re-
corded;

(3) Assessing the probability that prop-
erties eligible for the National Register will
be found if the area is closely inspected, and
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(4) Determining the need, if any, for fur-
ther investigation.

An overview study includes study of perti-
nent records (local histories, building inven-
tories, architectural reports, archeological
survey reports, etc.), and usually some minor
on-the-ground inspection.

b. Identification Study: An identification
study attempts to specifically identify and
record all properties in an area that may
meet the criteria for listing in the National
Register. In conducting the study, the appli-
cant should seek the advice of the State His-
toric Preservation Officer regarding perti-
nent background data. A thorough on-the-
ground inspection of the subject area by
qualified personnel should be undertaken.
For very large areas, or areas with uncertain
boundaries, such a study may focus on rep-
resentative sample areas, from which gen-
eralizations may be made about the whole.

c. Definition and Evaluation Study: If an
overview and/or an identification study have
indicated the presence or probable presence
of properties that may meet the National
Register Criteria but has not documented
them sufficiently to allow a determination
to be made about their eligibility, a defini-
tion and evaluation study is necessary. Such
a study is directed at specific potentially eli-
gible properties or at areas known or sus-
pected to contain such properties. It includes
an intensive on-the-ground inspection and
related studies as necessary, conducted by
qualified personnel, and provides sufficient
information to apply the National Register’s
“Criteria for Evaluation” (36 CFR 60.6).

2. An overview study will normally be
needed to provide basic information for plan-
ning in the area of potential environmental
impact. Unless this study indicates clearly
that no further identification efforts are
needed (e.g., by demonstrating that the en-
tire area has already been intensively in-
spected with negative results, or by dem-
onstrating that no potentially significant
buildings have ever been built there and
there is virtually no potential for archeolog-
ical resources), and identification study will
probably be needed within the area of poten-
tial environmental impact. This study may
show that there are no potentially eligible
properties within the area, or may show that
only a few such properties exist and docu-
ment them sufficiently to permit a deter-
mination of eligibility to be made in accord-
ance with 36 CFR part 60. Alternatively, the
study may indicate that potentially eligible
properties exist in the area, but may not
document them to the standards of 36 CFR
part 60. Should this occur, a definition and
evaluation study is necessary for those prop-
erties falling within the project’s area of di-
rect effect and for those properties subject to
indirect effects. If a property falls within the
general area of indirect effect, but no indi-
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rect effects are actually anticipated on the
property in question, a definition and eval-
uation study will normally be superfluous.

APPENDIX 2 TO PART 801—SPECIAL PRO-
CEDURES FOR IDENTIFICATION AND
CONSIDERATION OF ARCHEOLOGICAL
PROPERTIES IN AN URBAN CONTEXT

A. Archeological sites in urban contexts
are often difficult to identify and evaluate in
advance of construction because they are
sealed beneath modern buildings and struc-
tures. Prehistoric and historic sites within
cities may be important both to science and
to an understanding of each city’s history,
however, and should be considered in project
planning. Special methods can be used to en-
sure effective and efficient consideration and
treatment of archeological sites in UDAG
projects.

1. If it is not practical to physically deter-
mine the existence or nonexistence of ar-
cheological sites in the project area, the
probability or improbability of their exist-
ence can be determined, in most cases,
through study of:

a. Information on the pre-urban natural
environment, which would have had an effect
on the location of prehistoric sites;

b. Information from surrounding areas and
general literature concerning the location of
prehistoric sites;

c. State and local historic property reg-
isters or inventories;

d. Archeological survey reports;

e. Historic maps, atlases, tax records, pho-
tographs, and other sources of information
on the locations of earlier structures;

f. Information on discoveries of prehistoric
or historic material during previous con-
struction, land levelling, or excavation, and

g. Some minor on-the-ground inspection.

2. Should the study of sources such as
those listed in section (1)(a) above reveal
that the following conditions exist, it should
be concluded that a significant likelihood ex-
ists that archeological sites which meet the
National Register Criteria exist on the
project site:

a. Discoveries of prehistoric or historic
material remains have been reliably reported
on or immediately adjacent to the project
site, and these are determined by the State
Historic Preservation Officer or other ar-
cheological authority to meet the Criteria
for the National Register because of their po-
tential value for public interpretation or the
study of significant scientific or historical
research problems; or

b. Historical or ethnographic data, or dis-
coveries of material, indicate that a prop-
erty of potential cultural value to the com-
munity or some segment of the community
(e.g., a cemetery) lies or lay within the proj-
ect site; or
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c. The pre-urbanization environment of the
project site would have been conducive to
prehistoric occupation, or historic buildings
or occupation sites are documented to have
existed within the project site in earlier
times, and such sites or buildings are deter-
mined by the State Historic Preservation Of-
ficer or other archeological authority to
meet the Criteria of the National Register
because of their potential value for public in-
terpretation or the study of significant sci-
entific or historical research questions, and

d. The recent history of the project site
has not included extensive and intensive
ground disturbance (grading, blasting, cellar
digging, etc.) in the location, or extending to
the depth at which the remains of significant
sites, buildings, or other features would be
expected.

B. Where review of sources of information
such as those listed in section (1)(a) above re-
veals no significant likelihood that archeo-
logical resources which meet the National
Register Criteria exist on the project site, no
further review is required with respect to
archeology provided the State Historic Pres-
ervation Officer concurs.

C. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the National Register Criteria are like-
ly to exist on the project site, but these re-
sources are so deeply buried that the project
will not intrude upon them, or they are in a
portion of the project site that will not be
disturbed, a determination of ‘““No Effect” is
appropriate in accordance with §801.3(c)(2)(i).

D. Where review of sources of information
such as those listed in section (1)(a) above,
reveals that archeological resources which
meet the Criteria exist or are likely to exist
on the project site, and that the project is
likely to disturb them, a determination of
““No Adverse Effect”” may be made in accord-
ance with §801.3(c)(2)(ii) if:

1. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned pre-construction testing pro-
gram, and to modification of the project in
consultation with the State Historic Preser-
vation Officer to protect or incorporate with-
in the project the archeological resources
discovered with a minimum of damage to
them, or if:

2. The applicant and/or developer is com-
mitted to fund a professionally supervised
and planned archeological salvage program,
coordinated with site clearing and construc-
tion, following the standards of the Sec-
retary of the Interior issued pursuant to the
Archeological and Historic Preservation Act
(16 U.S.C. 469) and the applicant finds that
this program negates the adverse effect, in
accordance with the standards set forth in
section X of the Council’s ‘“‘Supplementary
Guidance for Review of Proposals for Treat-

§805.1

ment of Archeological Properties” (45 FR
78808).

E. When archeological sites included in the
National Register or which meet the Criteria
are found to exist on the project site or in
the area of the project’s environmental im-
pact, and where the project is likely to dis-
turb such resources, and where the adverse
effect of such disturbance cannot be negated
by archeological salvage, a determination of
“Adverse Effect’” is appropriate in accord-
ance with §801.3(a)(2)(iii).

PART 805—PROCEDURES FOR IM-
PLEMENTATION OF NATIONAL
ENVIRONMENTAL POLICY ACT

Sec.
805.1
805.2

Background.

Purpose.

805.3 Applicability.

805.4 Ensuring environmental documents
are actually considered in Council deci-
sionmaking.

805.5 Typical classes of action.

805.6 Interagency cooperation.

805.7 Environmental information.

AUTHORITY: Pub. L. 89-665, 80 Stat. 915 (16
U.S.C. 470), as amended, 84 Stat. 204 (1970), 87
Stat. 139 (1973), 90 Stat. 1320 (1976), 92 Stat.
3467 (1978); E.O. 11593, 3 CFR 1971 Comp., p.
154; President’s Memorandum on Environ-
mental Quality and Water Resources Man-
agement, July 12, 1978.

SOURCE: 45 FR 4353, Jan. 22, 1980, unless
otherwise noted.

§805.1 Background.

(a) The National Environmental Pol-
icy Act (NEPA) of 1969 (42 U.S.C. 4321 et
seq.) establishes national policies and
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains
certain procedural requirements di-
rected toward the attainment of such
goals. In particular, all Federal agen-
cies are required to give appropriate
consideration to the environmental ef-
fects of their proposed actions in their
decisionmaking and to prepare detailed
environmental statements on rec-
ommendations or reports on proposals
for legislation and other major Federal
actions significantly affecting the
quality of the human environment.

(b) Executive Order 11991 of May 24,
1977, directed the Council on Environ-
mental Quality (CEQ) to issue regula-
tions to implement the procedural pro-
visions of NEPA. Accordingly, CEQ is-
sued final NEPA regulations (40 CFR
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parts 1500-1508) on November 29, 1978,
which are binding on all Federal agen-
cies as of July 30, 1979. These regula-
tions provide that each Federal agency
shall as necessary adopt implementing
procedures to supplement the regula-
tions. Section 1507.3(b) of the NEPA
regulations identifies those sections of
the regulations which must be ad-
dressed in agency procedures.

§805.2 Purpose.

The purpose of this part is to estab-
lish Council procedures that supple-
ment the NEPA regulations and pro-
vide for the implementation of those
provisions identified in §1507.3(b) of the
regulations (40 CFR 1507.3(b)).

§805.3 Applicability.

(a) These procedures apply to actions
of the full Council and the Council staff
acting on behalf of the full Council.

(b) The following actions are covered
by these procedures:

(1) Recommendations for legislation.

(2) Regulations implementing section
106 of the National Historic Preserva-
tion Act (NHPA).

(3) Procedures
authorities.

(4) Policy recommendations that do
not require implementation by another
Federal agency.

(c) In accordance with §1508.4 of the
NEPA regulations (40 CFR 1508.4),
Council comments on Federal, feder-
ally assisted and federally licensed un-
dertakings provided pursuant to sec-
tion 106 of the NHPA and 36 CFR part
800 are categorically excluded from
these procedures. This exclusion is jus-
tified because Federal agencies seeking
the Council’s comments under section

implementing other
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106 have the responsibility for comply-
ing with NEPA on the action they pro-
pose. The Council’s role is advisory and
its comments are to be considered in
the agency decisionmaking process.
Coordination between the section 106
and the NEPA processes is set forth in
36 CFR 800.9.

§805.4 Ensuring environmental docu-
ments are actually considered in
Council decisionmaking.

(a) Section 1505.1 of the NEPA regula-
tions (40 CFR 1505.1) contains require-
ments to ensure adequate consider-
ation of environmental documents in
agency decisionmaking. To implement
these requirements the Council shall:

(1) Consider all relevant environ-
mental documents in evaluating pro-
posals for action;

(2) Ensure that all relevant environ-
mental documents, comments, and re-
sponses accompany the proposal
through internal Council review proc-
esses;

(3) Consider only those alternatives
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating
proposals for the Council action; and,

(4) Where an environmental impact
statement (EIS) has been prepared con-
sider the specific alternative analyzed
in the EIS when evaluating the pro-
posal which is the subject of the EIS.

(b) For each of the Council’s prin-
cipal activities covered by NEPA, the
following chart identifies the point at
which the NEPA process begins, the
point at which it ends, and the key of-
ficials required to consider environ-
mental documents in their decision-
making.

Key officials required to con-

Activity

Start of NEPA process

Completion of NEPA process

sider environmental docu-
ments

Recommendations for legisla-

During staff formulation of

tion.
Regulations and procedures ...

proposal.

Prior to publication of draft
regulations in FEDERAL
REGISTER.

During staff formulation of
proposal.

Policy recommendations ..........

Prior to submission to Con-
gress or OMB.

Prior to publication of final
regulations in FEDERAL
REGISTER.

Prior to adoption by full Coun-
cil or Executive Director.

Executive Director and full
Council, as appropriate.
Executive Director and full
Council as appropriate.

Executive Director and full
Council, as appropriate.

§805.5 Typical classes of action.

(a) Section 1507.3(c)(2) (40 CFR
1507.3(c)(2)) in conjunction with §1508.4

requires agencies to establish three

typical
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treatment under NEPA: actions nor-
mally requiring EIS; actions normally
requiring assessments but not nec-
essarily EISs; and actions normally not
requiring assessments or EISs. Each of
the covered categories of Council ac-
tions generally falls within the second
category, normally requiring an assess-
ment but not necessarily an EIS.

(b) The Council shall independently
determine whether an EIS or an envi-
ronmental assessment is required
where:

(1) A proposal for Council action is
not covered by one of the typical class-
es of action above; or

(2) For actions which are covered, the
presence of extraordinary cir-
cumstances indicates that some other
level of environmental review may be
appropriate.

§805.6 Interagency cooperation.

The Council shall consult with appro-
priate Federal and non-Federal agen-
cies and with interested private per-
sons and organizations when it is con-
sidering actions involving such parties
and requiring environmental assess-
ments. Where other Federal agencies
are involved in the proposed action, the
Council shall cooperate in the required
environmental assessment and the
preparation of necessary environ-
mental documents. Where appropriate
as determined by the nature and extent
of Council involvement in the proposed
action, the Council shall assume the
status of lead agency.

8§805.7 Environmental information.

Interested persons may contact the
Executive Director for information re-
garding the Council’s compliance with
NEPA.

PART 810—FREEDOM OF
INFORMATION ACT REGULATIONS

Sec.
810.1
810.2
810.3
810.4
810.5
810.6

AUTHORITY: Pub. L. 89-665, 80 Stat. 915 (16
U.S.C. 470) as amended by Pub. L. 91-243,

Purpose and scope.

Procedure for requesting information.
Action on requests.

Appeals.

Fees.

Exemptions.

§810.2

Pub. L. 93-54, Pub. L. 94-422, Pub. L. 94-458,
Pub. L. 96-199, Pub. L. 96-244, Pub. L. 96-515.

SOURCE: 46 FR 45334, Sept. 11, 1981, unless
otherwise noted.

§810.1 Purpose and scope.

This subpart contains the regulations
of the Advisory Council on Historic
Preservation implementing the Free-
dom of Information Act (5 U.S.C. 552).
Procedures for obtaining the records
covered by the Act are established in
these regulations. Persons seeking in-
formation or records of the Council are
encouraged to consult first with the
staff of the Council before filing a for-
mal request under the Act pursuant to
these regulations. The informal ex-
change of information is encouraged
wherever possible.

§810.2 Procedure for requesting infor-
mation.

(a) Requests for information or
records not available through informal
channels shall be directed to the Ad-
ministrative Officer, Advisory Council
on Historic Preservation, 1522 K Street
NW., Washington, DC 20005. All such re-
quests should be clearly marked
“FREEDOM OF INFORMATION RE-
QUEST” in order to ensure timely
processing. Requests that are not so
marked will be honored, but will be
deemed not to have been received by
the Council, for purposes of computing
the response time, until the date on
which they are identified by a member
of the Council staff as being a request
pursuant to the Freedom of Informa-
tion Act.

(b) Requests should describe the
records sought in sufficient detail to
allow Council staff to locate them with
a reasonable amount of effort. Thus,
where possible, specific information,
including dates, geographic location of
cases, and parties involved, should be
supplied.

(c) A request for all records falling
within a reasonably specific category
shall be regarded as conforming to the
statutory requirement that records be
reasonably described if the records can
be identified by any process that is not
unreasonably burdensome or disruptive
of Council operations.
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(d) If a request is denied on the
ground that it does not reasonably de-
scribe the records sought, the denial
shall specify the reasons why the re-
quest was denied and shall extend to
the requester an opportunity to confer
with Council staff in order to reformu-
late the request in sufficient detail to
allow the records to be produced.

§810.3 Action on requests.

(a) Once a requested record has been
identified, the Administrative Officer
shall notify the requester of a date and
location where the records may be ex-
amined or of the fact that copies are
available. The notification shall also
advise the requester of any applicable
fees under §810.5.

(b) A reply denying a request shall be
in writing, signed by the Administra-
tive Officer and shall include:

(1) Reference to the specific exemp-
tion under the Act which authorizes
the denial of the record, a brief expla-
nation of how the exemption applies to
the record requested, and a brief state-
ment of why a discretionary release is
not appropriate; and,

(2) A statement that the denial may
be appealed under §810.4 within 30 days
by writing to the Executive Director,
Advisory Council on Historic Preserva-
tion, 1522 K Street NW., Washington,
DC 20005.

(c) The requirements of §810.3 (b)(1)
and (2) do not apply to requests denied
on the ground that they are not de-
scribed with reasonable specificity and
consequently cannot be identified.

(d) Within 10 working days from re-
ceipt of a request, the Administrative
Officer shall determine whether to
grant or deny the request and shall
promptly notify the requester of the
decision. In certain unusual cir-
cumstances specified below, the time
for determinations on requests may be
extended up to a total of 10 additional
working days. The requester shall be
notified in writing of any extension
and of the reason for it, as well as of
the data on which a determination will
be made. Unusual circumstances in-
clude:

(1) The need to search for and collect
records from field offices or other es-
tablishments that are separate from
the Washington office of the Council;
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(2) The need to search for, collect,
and examine a voluminous amount of
material which is sought in a request;
or,

(3) The need for consultation with an-
other agency having substantial inter-
est in the subject matter of the re-
quest.

If no determination has been made by
the end of the 10-day period or the end
of the last extension, the requester
may deem his request denied and may
exercise a right of appeal in accordance
with §810.4.

§810.4 Appeals.

(a) When a request has been denied,
the requester may, within 30 days of re-
ceipt of the denial, appeal the denial to
the Executive Director of the Council.
Appeals to the Executive Director shall
be in writing, shall be addressed to the
Executive Director, Advisory Council
on Historic Preservation, 1522 K Street
NW., Washington, DC 20005, and shall
be clearly marked ‘“FREEDOM OF IN-
FORMATION APPEAL.” Requests that
are not so marked will be honored, but
will be deemed not to have been re-
ceived by the Council, for purposes of
computing the response time, until the
date on which they are identified by a
member of the Council staff as being an
appeal pursuant to the Freedom of In-
formation Act.

(b) The appeal will be acted on within
20 working days of receipt. A written
decision shall be issued. Where the de-
cision upholds an initial denial of in-
formation, the decision shall include a
reference to the specific exemption in
the Freedom of Information Act which
authorizes withholding the informa-
tion, a brief explanation of how the ex-
emption applies to the record withheld,
and a brief statement of why a discre-
tionary release is not appropriate. The
decision shall also inform the requester
of the right to seek judicial review in
the U.S. District Court where the re-
quester resides or has his principal
place of business, or in which the agen-
cy records are situated, or in the Dis-
trict of Columbia.

(c) If no decision has been issued
within 20 working days, the requester
is deemed to have exhausted his admin-
istrative remedies.
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§810.5 Fees.

(a) Fees shall be charged according to
the schedules contained in paragraph
(b) of this section unless it is deter-
mined that the requested information
will be of primary benefit to the gen-
eral public rather than to the re-
quester. In that case, fees may be
waived. Fees shall not be charged
where they would amount to less than
$3.00.

(b) The following charges shall be as-
sessed:

(1) Copies of documents—$0.10 per
page.

(2) Clerical searches—$1.00 for each
one quarter hour in excess of the first
quarter hour spent by clerical person-
nel in searching for requested records.

(3) Professional searches—$2.00 for
each one quarter hour in excess of the
first quarter hour spent by professional
or managerial personnel in determin-
ing which records are covered by a re-
quest or other tasks that cannot be
performed by clerical personnel.

(c) Where it is anticipated that fees
may amount to more than $25.00, the
requester shall be advised of the antici-
pated amount of the fee and his con-
sent obtained before the request is
processed. The time limits for process-
ing the request under §810.3 shall not
begin to run until the requester’s writ-
ten agreement to pay the fees has been
received. In the discretion of the Ad-
ministrative Officer, advance payment
of fees may be required before re-
quested records are made available.

(d) Payment should be made by check
or money order payable to the Advi-
sory Council on Historic Preservation.

§810.6 Exemptions.

(@) The Freedom of Information Act
exempts from disclosure nine cat-
egories of records which are described
in 5 U.S.C. 552(b).

(b) When a request encompasses rec-
ords which would be of concern to or
which have been created primarily by
another Federal agency, the record will
be made available by the Council only
if the document was created primarily
to meet the requirements of the Coun-
cil’s regulations implementing section
106 of the National Historic Preserva-
tion Act or other provisions of law ad-
ministered primarily by the Council. If

§811.1

the record consists primarily of mate-
rials submitted by State or local gov-
ernments, private individuals, organi-
zations, or corporations, to another
Federal agency in fulfillment of re-
quirements for receiving assistance,
permits, licenses, or approvals from the
agency, the Council may refer the re-
quest to that agency. The requester
shall be notified in writing of the refer-
ral.

PART 811 —CONFLICTS OF INTEREST

Sec.
811.1
811.2
811.3
811.4
811.5

General provisions.

Scope.

Financial interests.

Outside work and activities.

Gifts, entertainment and favors.

811.6 Other conflicts.

811.7 Statements of employment and finan-
cial interest.

811.8 Review and analysis of statements.

811.9 Procedures for resolving conflicts of
interest—members.

811.10 Procedures for resolving conflicts of
interest—employees.

811.11 Definitions.

AUTHORITY: E.O. 11222; 5 CFR parts 734, 735,
and 738; Pub. L. 95-521 Ethics In Government
Act, (5 U.S.C. 301).

SOURCE: 47 FR 25520, June 14, 1982, unless oth-
erwise noted.

§811.1 General provisions.

(a) Purpose. These regulations set
forth Council policies and identify
principle laws and regulations that re-
late to member and employee conflict
of interest responsibilities. The regula-
tions are applicable to all members of
the Council and their designees, both
ex officio and appointed, and to all
specified employees of the Council.

(b) General policy. Members and em-
ployees of the Council are expected to
maintain high standards of honesty, in-
tegrity, impartiality, and conduct to
ensure the proper performance of gov-
ernment business and the continual
trust and confidence of citizens in their
government. It is the intent of these
regulations that members and employ-
ees avoid any action that might result
in or create the appearance of (1) using
public office for private gain; (2) giving
preferential treatment to any organiza-
tion or person; (3) impeding govern-
ment efficiency or economy; (4) losing
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complete independence or impartiality
of action; (5) making a government de-
cision outside official channels; or (6)
affecting adversely the confidence of
the public in the integrity of the gov-
ernment.

(c) Member and employee responsibility.
It is the responsibility of members and
employees to familiarize themselves
and comply with these regulations.

§811.2 Scope.

(a) Content. These regulations pre-
scribe policies and procedures for the
avoidance of conflicts of interests in
connection with members’ or employ-
ees’ Council positions or in the dis-
charge of their official Council respon-
sibilities, and set out the requirements
for reporting and reviewing financial
interests and outside employment.

(b) Types of requirements. Members
and employees have a duty to avoid ap-
parent or actual conflicts of interest
pursuant to two authorities. First, 18
U.S.C. 203, 205, 208 and 209 impose
criminal sanctions on officers and em-
ployees of the Federal government, in-
cluding special government employees,
who participate in certain official ac-
tivities where they have a conflicting
personal financial interest. Second, Ex-
ecutive Order 11222 prescribes stand-
ards of ethical conduct for government
officers and employees and special gov-
ernment employees and requires offi-
cers and employees and special govern-
ment employees occupying certain gov-
ernment positions to report all finan-
cial interests and outside employment
and certain affiliations. These authori-
ties have the common objective of as-
suring that government officers and
employees conduct government busi-
ness free from the constraints that
conflicting interests might present.

(©)(1)(i) Members of the Council fall
into three groups: Special government
employees, officers or employees of the Ex-
ecutive Branch, and officers and employ-
ees of the Legislative Branch.

(ii) Special government employees, as
defined by 18 U.S.C. 202, are those
Council members who have been ap-
pointed or designated to perform for
fewer than 130 days per year. Included
in this category for purposes of these
regulations are all private members,
the mayor, the governor, the Chairman
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of the National Trust for Historic Pres-
ervation, and the President of the Na-
tional Conference of State Historic
Preservation Officers.

(iii) The Secretaries of Interior and
Agriculture and their designees and the
heads of the four other agencies of the
United States appointed by the Presi-
dent and their designees are officers and
employees of the Executive Branch.

(iv) The Architect of the Capitol is an
officer or employee of the Legislative
Branch who is appointed by the Presi-
dent.

(2) For purposes of these regulations,
unless otherwise specified, all members
of the Council and their designees shall
be referred to as members regardless of
their classification under other au-
thorities.

(3) All Council staff members are re-
ferred to as employees.

§811.3 Financial interests.

(a) Policy. A personal financial inter-
est may create an actual or apparent
conflict of interest. This section sets
forth standards of conduct to avoid
such conflicts.

(b) Restrictions—Members and Employ-
ees. No member or employee shall—

(1) Have a direct or indirect financial
interest that conflicts substantially or
appears to conflict substantially with
the member’s or employee’s Council
duties and responsibilities; or

(2) Engage, directly or indirectly, in
financial transactions resulting from,
or primarily relying on, information
obtained through the member’s or em-
ployee’s Council membership or em-
ployment.

§811.4 Outside work and activities.

(@) Policy. Under certain cir-
cumstances, outside work or activities
may create an actual or apparent con-
flict of interest. In general, outside
work or activities are permitted to the
extent that they do not prevent em-
ployees from devoting their primary
interests, talents, and energies to the
accomplishment of their work for the
Council or tend to create a conflict or
appearance of conflict between the pri-
vate interests of members or employ-
ees and their Council responsibilities.
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(b) Restrictions—Members who are
heads of Federal agencies and their des-
ignees and the Architect of the Capitol
and his designee: (1) It shall not be con-
sidered to be a conflict of interest for
members who are the heads of Federal
agencies or their designees or for the
Architect of the Capitol or his designee
to engage in the performance of their
statutory duties under other provisions
of law. The Council may adopt proce-
dures for dealing with instances where
an undertaking proposed or sponsored
by a member’s agency or by the Archi-
tect of the Capitol comes before the
Council.

(2) Members who are the heads of
Federal agencies and their designees
and the Architect of the Capitol and
his designee may not engage in outside
activities not compatible with the full
and proper discharge of the members’
official duties and responsibilities as
members of the Council.

(3) Members who are the heads of
Federal agencies and their designees
shall abide by the conflict of interest
regulations of their own agencies ex-
cept when they are acting in their offi-
cial capacities as Council members.

(c) Restrictions—other Members: Mem-
bers not covered by paragraph (b) of
this section shall not:

(1) Engage in outside activities not
compatible with the full and proper
discharge of the member’s official du-
ties and responsibilities as a member of
the Council;

(2) Perform outside work or engage in
outside activities (i) that are of such a
nature that they may be reasonably
construed by the public to be the offi-
cial acts of the Council, (ii) that in-
volve the use of Council facilities,
equipment, and supplies of any kind, or
(iii) that involve the use for private
gain of official Council information not
available to the public;

(3) Receive any salary or anything of
monetary value from a private source
as compensation for services to the
Council (18 U.S.C. 209); or

(4) Use the member’s Council employ-
ment to coerce a person to provide fi-
nancial benefit to the member or an-
other person.

(d) Restrictions-Employees:
ployee shall—

No em-

§811.6

(1) Engage in outside employment or
other outside activity not compatible
with the full and proper discharge of
the duties and responsibilities of the
employee’s Council employment; or

(2) Engage in any activity prohibited
by paragraphs (c) (2), (3), and (4) of this
section.

§811.5 Gifts, entertainment and fa-

Vvors.

Members or employees shall not so-
licit or accept, directly or indirectly,
any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value from a person who has, or
is seeking to obtain, business or finan-
cial relations with the Council or has
interests that may be substantially af-
fected by the performance or non-
performance of Council duties. The
Council adopts the exceptions to this
prohibition set forth in 5 CFR 735.202
(b) (1) through (4).

§811.6 Other conflicts.

(a) Use of Council property. No mem-
ber or employee shall use or allow the
use of Council property for other than
officially approved activities.

(b) Use of Council membership. No
member who is a special government em-
ployee under §811.2(c) shall use his
Council membership for a purpose that
is, or gives the appearance of being,
motivated by the desire for private
gain for the member or another person.

(c) Misuse of information. No member
or employee shall use for private gain
or allow the use of inside information
which has not been made available to
the public. Inside information is infor-
mation obtained through or in connec-
tion with the member’s Council mem-
bership or the employees’ Council em-
ployment.

(d) Indebtedness; gambling, betting and
lotteries; conduct prejudicial to the Coun-
cil; miscellaneous provisions. Members
and employees shall be bound by the
terms of 5 CFR 735.207 through 735.210.

(e) Post-employment conflicts. Members
and employees shall comply with the
terms of 5 CFR part 737 regarding post-
employment conflicts of interest.
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§811.7 Statements of employment and
financial interest.

(a) General. All employees who are
classified at GS-13 or above or at com-
parable pay levels and all members
shall file a Statement of Employment
and Financial Interest.

(b) When to file. Each member or em-
ployee required to file a Statement of
Employment and Financial Interest
shall file such a Statement with the
Ethics Counselor at the time of en-
trance on duty as a new member or em-
ployee, or within thirty days after the
Ethics Counselor notifies a member or
employee of the need to file such a
Statement.

(c) Members who have filed elsewhere.
A member who has filed a Statement of
Employment and Financial Interest
under 2 U.S.C. 701, et seq. or 5 U.S.C.
App. sec. 201, et seq., may satisfy these
regulations by submitting that State-
ment to the Ethics Counselor.

(d) What to report. (1) Statements of
Employment and Financial Interest
shall be made on Department of the In-
terior forms DI-212 and DI-213, unless
otherwise specified in these regula-
tions. Employees and Federal members
shall use form DI-212 and all private
members shall use form DI-213. The Ex-
ecutive Director shall use SF 278. Fed-
eral members who have filed SF 278 or
another equivalent form may use those
forms. Forms DI-212, DI-213 and SF 278
are available from the Ethics Coun-
selor.

(2) Members and employees shall dis-
close all employment, outside activi-
ties or financial interests that relate
to, or appear to relate to, the member’s
or employee’s work at the Council.

(3) Members and employees must file
a supplementary Statement of Employ-
ment and Financial Interests if perti-
nent information arises or is discov-
ered after any Statement is filed.

(4) If any information required to be
included on a Statement of Employ-
ment and Financial Interests or supple-
mentary Statement is not known to
the member or employee but is known
to another person, the member or the
employee shall request that other per-
son to submit to the Ethics Counselor
information on the member’s or em-
ployee’s behalf.
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(e) Confidentiality of member’s and em-
ployee’s statements. (1) Except for State-
ments filed pursuant to 2 U.S.C. 701, et
seq., or 5 U.S.C. App. 201, et seq., and
submitted to the Council under para-
graph (c) of this section, and except for
the Statement of the Executive Direc-
tor, each Statement of Employment
and Financial Interest will be held in
confidence. The Ethics Counselor is re-
sponsible for maintaining the State-
ments in strict confidence. Members
and employees having access to State-
ments shall not allow information to
be disclosed from Statements except to
those individuals who must have access
in order to carry out responsibilities
assigned by these regulations or spe-
cific law.

(2) Statements of Employment and
Financial Interest will be retained by
the Ethics Counselor. All Statements
shall be destroyed two years after a
member or employee leaves a position
in which a Statement is required or
two years after the member or em-
ployee leaves the Council, whichever is
earlier.

§811.8 Review and analysis of state-
ments.

(a) Review by Ethics Counselor. Each
Statement of Employment and Finan-
cial Statement shall be reviewed by
the Ethics Counselor to ensure that the
member or employee is in compliance
with these regulations. The Ethics
Counselor will exercise judgment and
reasonableness in reviewing State-
ments, but will be alert to potential,
actual, or apparent conflicts which
may be indicated.

(b) Determination of conflict and refer-
ral for resolution. If a member’s or em-
ployee’s Statement of Employment and
Financial Interest reflects a potential,
actual, or apparent conflict, the Ethics
Counselor shall endeavor to resolve the
matter informally with the member or
employee. If a member’s conflict can-
not be resolved, the Ethics Counselor
shall refer the member’s Statement
and a report of efforts made to deter-
mine and resolve the conflict to the
Chairman of the Council for appro-
priate action. If an employee’s conflict
cannot be resolved, the Ethics Coun-
selor shall refer the employee’s State-
ment and a report of efforts made to
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determine and resolve the conflict to
the Executive Director for appropriate
action.

(c) Opportunity to provide information.
At all stages in the review process,
members and employees shall be pro-
vided full opportunity to offer informa-
tion and explanation prior to any final
determination.

§811.9 Procedures for resolving con-
flicts of interest—members.

(a) Remedial action. (1) Members shall
disqualify themselves from participat-
ing in any Council proceeding involv-
ing any matter in which they have a
potential, actual, or apparent conflict
of interest. In lieu of disqualification,
members may divest themselves of the
interest, establish a blind trust, or oth-
erwise eliminate the conflict of inter-
est.

(2) Members with unresolved con-
flicts of interest may be disqualified by
the Chairman.

(b) Chairman’s authority. The Chair-
man of the Council is authorized to
take whatever remedial action author-
ized by these regulations that is appro-
priate to protect the integrity of the
Council.

§811.10 Procedures for resolving con-
flicts of interest—employees.

(a) Remedial action. Violations of
these regulations by an employee may
be cause for mandatory remedial ac-
tion. If the Executive Director decides
that remedial action is required, the
Executive Director shall initiate im-
mediate action to eliminate the con-
flict or apparent conflict of interest
within a reasonable time. Remedial ac-
tion may include reassignment or re-
striction of the employee, diverstiture
of the interest, establishment of a
blind trust, or other means by which
the conflict or apparent conflict is
eliminated.

(b) Disciplinary action. Employees
who refuse to comply with an order for
remedial action shall be considered to
be in violation of these regulations and
may be subject to disciplinary action,
including suspension or removal from
their positions.

(c) The Executive Director’s authority
and decision. The Executive Director is
authorized to order resolution of con-

§811.11

flict of interest situations and the Ex-
ecutive Director’s decision regarding
remedial action shall be final.

§811.11 Definitions.

(a) Apparent conflict. A situation
where a reasonable member of the pub-
lic could suppose a member or em-
ployee to be in conflict, even though
the member or employee might not be.

(b) Conflict or actual conflict. A situa-
tion where a member’s or employee’s
duties or responsibilities at the Council
are or will be affected or influenced by
the member’s or employee’s financial
interest or outside employment of ac-
tivities.

(c) Direct interest. Ownership or part
ownership of lands, stocks, bonds, or
other holdings by a member or em-
ployee in the member’s or employee’s
name. Direct interest includes the
holdings of a spouse and minor child
and the holdings of other relatives, in-
cluding in-laws, who live in the mem-
ber’s or employee’s home.

(d) Indirect interest. Ownership or part
ownership of land, stocks, bonds, or
other holdings by a member or em-
ployee in the name of another person
where the member or employee reaps
the benefits of the ownership. An indi-
rect interest is considered to be a di-
rect interest for purposes of these regu-
lations.

(e) Outside work and activities. All
gainful employment and other activi-
ties other than the performance of offi-
cial duties.

(f) Potential conflict. A situation
where a conflict or an apparent conflict
is likely to occur in the future.

PART  812—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE ADVISORY
COUNCIL ON HISTORIC PRESER-
VATION

Sec.

812.101 Purpose.

812.102 Application.
812.103 Definitions.
812.104—812.109 [Reserved]
812.110 Self-evaluation.
812.111 Notice.
812.112—812.129 [Reserved]
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812.130 General
crimination.

812.131—812.139 [Reserved]

812.140 Employment.

812.141—812.148 [Reserved]

812.149 Program accessibility: Discrimina-
tion prohibited.

812.150 Program accessibility: Existing fa-
cilities.

812.151 Program accessibility: New con-
struction and alterations.

812.152—812.159 [Reserved]

812.160 Communications.

812.161—812.169 [Reserved]

812.170 Compliance procedures.

812.171—812.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22896, June 23, 1986, unless
otherwise noted.

prohibitions against dis-

§812.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which

amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§812.102 Application.

This part applies to all programs or
activities conducted by the agency.

§812.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,

36 CFR Ch. VIII (7-1-97 Edition)
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
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physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §812.140.

§812.111

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§812.104—812.109 [Reserved]

§812.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§812.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
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of the protections against discrimina-
tion assured them by section 504 and
this regulation.

8§§812.112—812.129 [Reserved]

§812.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(if) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
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sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activites of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.
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(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

88§812.131—812.139 [Reserved]

§812.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§812.141—812.148 [Reserved]

§812.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§812.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§812.150 Program accessibility: EXxist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-

§812.150

posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§812.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of §812.150(a)
in historic preservation programs, the
agency shall give priority to methods
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that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of §812.150(a)(2)
or (a)(3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(i) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency'’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

36 CFR Ch. VI (7-1-97 Edition)

§812.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§812.152—812.159 [Reserved]

§812.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
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demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §812.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

88§812.161—812.169 [Reserved]

§812.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The General Counsel shall be re-
sponsible for coordinating implementa-
tion of this section. Complaints may be
sent to the General Counsel, Advisory
Council on Historic Preservation, 1100
Pennsylvania Avenue, NW., Washing-
ton, DC 20004.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180

§812.170

days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by §812.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(J) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.
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(I) The agency may delegate its au- §§812.171—812.999 [Reserved]
thority for conducting complaint in-
vestigations to other Federal agencies, PARTS 813—899 [RESERVED]
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 22896, June 23, 1986, as amended at 51
FR 22893, June 23, 1986]
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NoOTE: Public Law 104-99, which incorporated the terms of the Department of the Interior
and Related Agencies Appropriations Act, 1996 (H.R. 1977), as passed by the House of Rep-
resentatives on December 13, 1995, provides that the Pennsylvania Avenue Development Cor-
poration terminates as of April 1, 1996. H.R. 1977 provides that ‘“‘any regulations prescribed
by the [Pennsylvania Avenue Development] Corporation in connection with the Pennsylvania
Avenue Development Corporation Act of 1972 (40 U.S.C. 871-885) and the Federal Triangle De-
velopment Act (40 U.S.C. 1101-1109) shall continue in effect until suspended by regulations
prescribed by the Administrator of the General Services Administration.” Accordingly, the
authority to administer the regulations in 36 CFR Chapter IX is transferred to the General
Services Administration. See the Pennsylvania Avenue Development Corporation document,
“Transfer of Responsibilities and Effectiveness of PADC Regulations After PADC Termi-
nation”’, published at 61 FR 11308, March 20, 1996.
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PART 901—BYLAWS OF THE
CORPORATION

Sec.
901.1
901.2
901.3
901.4
901.5
901.6
901.7

AUTHORITY: Sec. 6(5), Pub. L. 92-578, 88
Stat. 1270(5) (40 U.S.C. 875(5)).

SOURCE: 40 FR 41524, Sept. 8, 1975, unless
otherwise noted.

Title and office.
Establishment.
Board of directors.
Officers.

Annual report.
Seal.
Amendments.

§901.1 Title and office.

(a) Title. The name of the Corporation
is the Pennsylvania Avenue Develop-
ment Corporation.

(b) Office. The office of the Corpora-
tion shall be in the city of Washington,
District of Columbia.

§901.2 Establishment.

(a) Creation. The Corporation, a whol-
ly owned instrumentality of the United
States subject to the Government Cor-
poration Control Act (31 U.S.C. 841 et
seq.), was established by the Pennsylva-
nia Avenue Development Corporation
Act of 1972 (Pub. L. 92-578, 86 Stat. 1266
(40 U.S.C. 871 et seq.)), as amended,
hereinafter referred to as the Act.

(b) Purposes. The purposes for which
this Corporation was established are
those stated and promulgated by Con-
gress in the Act.

§901.3 Board of directors.

(a) Powers and responsibilities. The
business, property and affairs of the
Corporation shall be managed and con-
trolled by the Board of Directors, and
all powers specified in the Act are vest-
ed in them. The Board may, at its dis-
cretion and as hereinafter provided,
delegate authority necessary to carry
on the ordinary operations of the Cor-
poration to officers and staff of the
Corporation.

(b) Composition; number; selection;
terms of office. The Board of Directors
shall be comprised of fifteen voting
members and eight nonvoting mem-
bers. The powers and management of
the Corporation shall reside with the
fifteen voting members, and the proce-

dures of the Board shall be determined
by them.

(1) The fifteen voting members shall
include the seven government agency
representatives specified in subsection
3(c) of the Act (or, their designees), and
eight individuals meeting the quali-
fications of that subsection, appointed
by the President of the United States
from private life, at least four of whom
shall be residents and registered voters
of the District of Columbia.

(2) The Chairman and Vice Chairman
shall be designated by the President of
the United States from among those
members appointed from private life.

(3) Upon his appointment, the Chair-
man shall invite the eight representa-
tives designated in subsection 3(g) of
the Act to serve as non-voting mem-
bers of the Board of Directors.

(4) Each member of the Board of Di-
rectors appointed from private life
shall serve a term of six years from the
expiration of his predecessor’s term;
except that the terms of the Directors
first taking office shall begin on Octo-
ber 27, 1972 and shall expire as des-
ignated at the time of appointment. A
Director may continue to serve until
his successor has qualified.

(5) A Director appointed from private
life wishing to resign shall submit a
letter of resignation to the President of
the United States, and his resignation
shall become effective upon the date of
the President’s acceptance thereof.

(6) A Director, appointed to fill a va-
cancy occurring prior to the expiration
of the term for which his predecessor
was appointed, shall serve for the re-
mainder of such term.

(c) Meetings. (1) The Board of Direc-
tors shall meet and keep its records at
the office of the Corporation.

(2) Meetings of the Board of Directors
shall be held at the call of the Chair-
man, but not less often than once every
three months. The Chairman shall also
call a meeting at the written request of
any five voting members.

(3) The Chairman shall direct the
Secretary to give the members of the
Board notice of each meeting, either
personally, or by mail, or by telegram,
stating the time, the place and the
agenda for the meeting. Notice by tele-
phone shall be personal notice. Any Di-
rector may waive, in writing, notice as
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to himself, whether before or after the
time of the meeting, and the presence
of a Director at any meeting shall con-
stitute a waiver of notice of that meet-
ing. Notice, in whatever form, shall be
given so that a Director will have re-
ceived it five working days prior to the
time of the meeting.

(4) Unless otherwise limited by the
notice thereof, any and all Corporation
business may be transacted at any
meeting.

(5) The Chairman shall preside at
meetings of the Board of Directors, or
the Vice Chairman in the absence of
the Chairman. In the event of the ab-
sence of both the Chairman and the
Vice Chairman, the Directors present
at the meeting shall designate a Pre-
siding Officer.

(d) Quorum. The presence of a major-
ity of the number of voting Directors
serving at the time of a meeting of the
Board shall constitute a quorum for
the transaction of business at such
meeting of the Board. The act of a ma-
jority of the voting Directors at any
meeting at which there is a quorum
shall be an act of the Board of Direc-
tors. If there shall be less than a
quorum at any meeting, a majority of
the voting Directors present may ad-
journ the meeting until such time as a
quorum can practically and reasonably
be obtained.

(e) Directors serving in stead. Each
member of the Board of Directors spec-
ified in paragraphs (1) through (7) of
subsection 3(c) of the Act, if unable to
serve in person, may designate up to
two officials from his agency or depart-
ment to serve on the Board in his
stead. Such designation shall be ef-
fected by a letter of appointment, from
the Director specified in the Act, re-
ceived by the Chairman prior to or at a
meeting of the Board of Directors. If
two officials are so designated, then
the Director specified in the Act shall
identify one as the First Designee and
the other as the Second Designee. The
Second Desighee may only serve as a
Director if the First Designee is not in
attendance at a meeting of the Board
of Directors. An official designated to
serve in stead shall serve as the voting
Director of the represented agency
until the Chairman receives written
notice from the Director specified in

§901.3

the Act, or his successor, that the des-
ignation is rescinded.

(f) Vote by proxy. Voting members of
the Board of Directors unable to attend
a meeting may vote by proxy on reso-
lutions which have been printed in the
agenda in advance for the meeting.

(1) A Director unable to attend a
meeting of the Board may submit a
vote to be cast by the Presiding Officer
by means of a written signed statement
of his vote and the resolution to which
it pertains together with any state-
ment bearing on the matter the Direc-
tor wishes to have read. The proxy vote
shall be submitted to the Chairman
with a separate signed copy to the Sec-
retary, to be received not later than
the close of business of the day prior to
the date fixed for the meeting.

(2) The Presiding Officer shall cast
proxy votes received by the Chairman
in the following manner:

(i) Upon the close of discussion on a
resolution for which there has been
submitted one or more valid proxy
votes, the Presiding Officer shall an-
nounce that he holds proxy vote(s)
from named Director(s), and shall read
any explanatory statements submitted
by the Director(s) voting by proxy;

(if) The Presiding Officer shall take
the vote of the Directors present and
then declare the proxy votes in hand;

(iii) The Secretary shall orally verify
the validity of the votes submitted to
be cast by proxy, and shall record them
with the votes cast by the Directors
present on the resolution.

(3) Proxy votes shall not be utilized
to effect the presence of a quorum.

(g) Compensation of Directors. Mem-
bers of the Board of Directors shall be
compensated in the manner provided in
section 3 of the Act.

(h) Approval of annual budget. Upon
completion by the staff of a draft an-
nual budget request, the Chairman
shall call a meeting of the Board of Di-
rectors for its review and consider-
ation. Upon approval by the Board of
the draft budget request, it may be
submitted to the Office of Management
and Budget.

[40 FR 41524, Sept. 8, 1975, as amended at 48
FR 20903, May 10, 1983]
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§901.4 Officers.

(a) General provisions. The corporate
officers of the Corporation shall consist
of a President, an Executive Director,
two Assistant Directors, a Secretary
(who shall be appointed by the Chair-
man from among the staff of the Cor-
poration), and such other officers as
the Board of Directors may from time-
to-time appoint. Any corporate officer
elected or appointed by the Board of
Directors may be removed at any time,
with or without cause, by the affirma-
tive vote of a majority of the Board of
Directors.

(b)(1) Powers and duties of the Presi-
dent. The Chairman of the Board of Di-
rectors shall be the President and chief
executive officer of the Corporation
and shall have the general powers and
duties of supervision and management
usually vested in the office of a presi-
dent of a corporation. The President
shall see that all resolutions and poli-
cies of the Board are carried into ef-
fect, and shall have power to execute
contracts, leases, agreements, and
other documents necessary for the op-
eration of the Corporation.

(2) Assumption of powers and duties by
Vice Chairman. In the event that the
position of Chairman becomes vacant,
the Vice Chairman shall promptly no-
tify the President of the United States
in writing to that effect and upon giv-
ing such notice, shall assume the
Chairman’s powers and duties as Presi-
dent and Chief Executive Officer of the
Corporation, including specific powers
and duties delegated to the Chairman
by the Board of Directors. Such as-
sumption of the Chairman’s powers and
duties shall cease upon the appoint-
ment or designation of a new Chairman
or Acting Chairman by the President of
the United States. The Vice Chairman
shall also assume the powers and du-
ties of the Chairman in the event of the
latter’s incapacity, if the Chairman so
requests in writing, or if a majority of
the voting members of the Board of Di-
rectors finds by resolution that the
Chairman is unable to exercise the
powers and duties of his office. Such
assumption of the Chairman’s powers
and duties shall cease upon the Vice
Chairman’s receipt of a letter from the
Chairman stating that he or she is able

36 CFR Ch. IX (7-1-97 Edition)

to resume the exercise of the powers
and duties of his office.

(c) Appointment of certain officers. The
Board of Directors shall appoint an Ex-
ecutive Director and two Assistant Di-
rectors, who may be appointed and
compensated without regard to the
provisions of title 5 U.S.C. governing
appointments in the competitive serv-
ice and chapter 51 and subchapter 1V of
chapter 53 of title 5 U.S.C. Between
meetings of the Board of Directors the
Chairman may make appointments to
the foregoing positions, when they be-
come vacant by resignation or other-
wise. However, the Chairman shall
move to have such interim appoint-
ments confirmed at the next meeting
of the Board. The Chairman shall have
power to increase or decrease the sala-
ries of the officers appointed under this
section.

(d) Powers and duties of the Executive
Director. The Executive Director shall
be the chief of the Corporation’s staff
and shall have general powers of super-
vision and management over the ad-
ministration of the Corporation. The
Executive Director shall have power to:

(1) Execute contracts, agreements,
and other documents necessary for
planning and design work and for ordi-
nary operations of the Corporation.

(2) Hire staff (including temporary or
intermittent experts and consultants).

(3) Procure space, equipment, sup-
plies, and obtain interagency and com-
mercial support services.

(4) Direct and manage the day-to-day
operations and work of the Corpora-
tion.

(5) Supervise planning and develop-
ment activities of the Corporation in
accordance with the development plan
and resolutions of the Board of Direc-
tors.

(6) Perform such other duties and ex-
ercise such powers as the President and
Board of Directors may prescribe.

(e) Powers and duties of the Assistant
Director/Legal. The Assistant Director/
Legal shall be the General Counsel of
the Corporation, advising the Board of
Directors and the staff on all legal
matters affecting the functioning of
the Corporation. He shall:

(1) Coordinate with the Department
of Justice in assuring that the inter-
ests of the Corporation are represented
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in any litigation arising from its au-
thorities or actions.

(2) Advise the Board of Directors and
the staff of statutory or regulatory re-
quirements, and assure compliance
therewith.

(3) Prepare or review all contracts,
agreements or other documents of a
legal nature.

(4) Prepare or review all draft legisla-
tion, regulations, official notices and
other legal publications.

(5) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(f) Powers and duties of the Assistant
Director/Development. The Assistant Di-
rector/Development shall advise the
Board of Directors, officers and staff of
the Corporation on all development ac-
tivities to accomplish the goals of the
development plan. He shall:

(1) Manage development activities in
accordance with the development plan.

(2) Function as a key management
official performing a wide range of du-
ties required to accomplish the rebuild-
ing of Pennsylvania Avenue.

(3) Provide managerial responsibility
for the work of all project managers
and consultants relating to develop-
ment projects.

(4) Coordinate the tasks of other staff
professionals as required for accom-
plishment of projects.

(5) Be liaison between the Corpora-
tion and other governmental agencies
that review projects in the develop-
ment area.

(6) Perform such other duties as may
be prescribed by the Board of Direc-
tors, the President, or the Executive
Director.

(g) Powers and Duties of the Secretary.
The Secretary, to be appointed by the
Chairman from among the Corpora-
tion’s staff, shall give notice of all
meetings of the Board of Directors and
record and keep the minutes thereof,
keep in safe custody the seal of the
Corporation, and shall affix the same
to any instrument requiring it. When
so affixed, the seal shall be attested by
the signature of the Secretary. The
Secretary shall also perform such other
duties as may be prescribed by the

§901.7

Board of Directors, the President, or
the Executive Director.

[40 FR 41524, Sept. 8, 1975, as amended at 47
FR 34536, Aug. 10, 1982]

§901.5 Annual report.

The Executive Director shall prepare
annually a comprehensive and detailed
report of the Corporation’s operations,
activities, and accomplishments for
the review of the Board of Directors.
Upon approval by the Board, the Chair-
man shall transmit the report in Janu-
ary of each year to the President of the
United States and to the Congress.

§901.6 Seal.

The Corporation may adopt a cor-
porate seal which shall have the name
of the Corporation and year of incorpo-
ration printed upon it. The seal may be
used by causing it or a facsimile there-
of to be impressed, affixed, or repro-
duced.

§901.7 Amendments.

These bylaws may be altered, amend-
ed, or repealed by the Board of Direc-
tors at any meeting, if notice of the
proposed alteration, amendment, or re-
peal is contained in the notice of the
meeting.

PART 902—FREEDOM OF
INFORMATION ACT

Subpart A—Applicability and Policy

Sec.

902.01 Purpose and applicability.
902.02 Statement of policy.
902.03 Definitions.

Subpart B—General Administration

902.10 Delegation of administration of this
part.

902.11 How records may be requested.

902.12 Maintenance of statistics; annual re-
port to Congress.

902.13 Indexes of Corporation records.

902.14 Deletion of nondiscloseable informa-
tion from requested records.
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Subpart A—Applicability and
Policy

§902.01 Purpose and applicability.

This part contains regulations of the
Corporation implementing 5 U.S.C. 552,
as amended. It informs the public
about where and how the Corporation’s
records may be obtained. The following
provisions are applicable to all records
of the Corporation in existence at the
time a request for records is made. The
regulations establish fee schedules ap-
plicable to the search and copying of
requested records. This part identifies
the officials having authority to act on
requests and prescribes the procedures
to appeal decisions which initially
deny disclosure. Indexes maintained to
reflect all records subject to this part
are available for public inspection and
copying as provided herein.

§902.02 Statement of policy.

In keeping with the spirit of the
Freedom of Information Act, 5 U.S.C.
552, the policy of the Corporation is one
of full and responsible disclosure of its
records to the public. Therefore, all
records of the Corporation, unless oth-
erwise exempted under subpart F of
this part, are declared to be available
for public inspection and copying. Each
officer and employee of the Corpora-
tion is directed to cooperate to this end
and shall make records available to the
public with reasonable promptness. A
record may not be withheld from the
public solely because its release might
suggest administrative error or embar-
rass an officer or employee of the Cor-
poration.

§902.03 Definitions.

As used in this part—

(a) Act means section 552 of title 5
U.S.C., as amended, Pub. L. 90-23, 81
Stat. 54, June 5, 1967; as amended, Pub.
L. 93-502, 88 Stat. 1561, November 11,
1974. Pub. L. 90-23 repealed and super-
seded Pub. L. 89-487, 80 Stat. 250. July
4, 1966, sometimes referred to as the
Freedom of Information Act or Public In-
formation Act.

(b) Chairman means the Chairman of
the Corporation’s Board of Directors
and President of the Corporation.

(c) Corporation means the Pennsylva-
nia Avenue Development Corporation,
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including the Board of Directors, Exec-
utive Officers, Corporation staff, and
any subordinate organizational units
operating under the Pennsylvania Ave-
nue Development Corporation Act of
1972, Pub. L. 92-578, 86 Stat. 1266 (40
U.S.C. 871 et seq.), as amended.

(d) Person means person as defined in
5 U.S.C. 551(2).

(e) Records means any and all writ-
ing, drawings, maps, recordings, tapes,
films, slides, photographs, or other doc-
umentary materials by which informa-
tion is preserved.

(f) Submitter means any person or en-
tity that provides or has provided in-
formation to the Corporation or about
which the Corporation possess records
subject to Exemption 4 of the Freedom
of Information Act.

(g) Workday means a calendar day ex-
cluding Saturday, Sunday and Federal
holidays, office hours being 9 a.m. to 5
p.m.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

Subpart B—General
Administration

§902.10 Delegation of administration
of this part.

Except as provided in subpart H of
this part, authority to administer this
part is delegated to the Administrative
Officer, who shall act upon all requests
for access to records which are received
by the Corporation from any person
citing the Act.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.11 How
quested.

records may be re-

In accordance with §902.41 of subpart
E of this part all requests for records
shall be made to the Administrative
Officer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW, Suite 1220 North, Wash-
ington, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]

§902.13

§902.12 Maintenance of statistics; an-
nual report to Congress.

(a) The Administrative Officer shall
maintain records of:

(1) The fees collected by the Corpora-
tion for making records available
under this part;

(2) The number of denials of requests
for records made under this part, and
the reasons for each denial;

(3) The number of appeals arising
from denials, the result of each appeal,
and the reasons for the action upon
each appeal that results in a denial of
information;

(4) The names and titles or positions
of each person responsible for each de-
nial of records requested under this
part, and the number of instances of
participation for each person;

(5) The results of each proceeding
conducted pursuant to subsection
552(a)(4)(f) of title 5, U.S.C., including a
report of the disciplinary action
against the official or employee who
was primarily responsible for improp-
erly withholding records or an expla-
nation of why disciplinary action was
not taken;

(6) Every rule made by the Corpora-
tion affecting or implementing the
Act;

(7) The fee schedule listing fees for
search and duplication of records pur-
suant to request under the Act; and

(8) All other information which indi-
cates efforts to administer fully the
letter and spirit of the Act.

(b) The Administrative Officer shall
annually prepare a report accounting
for each item in paragraph (a) of this
section for the prior calendar year. On
or before March 1st of each year, the
report shall be submitted to the Speak-
er of the House of Representatives and
the President of the Senate for referral
to the appropriate committees of Con-
gress.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.13 Indexes of
records.

(a) The Administrative Officer shall
be responsible for maintenance, publi-
cation, distribution and availability for
inspection and copying of the current
indexes and supplements which are re-
quired by 5 U.S.C. (a)(2). Such indexes

Corporation
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shall be published promptly on a quar-
terly basis unless the Chairman deter-
mines by order published in the FED-
ERAL REGISTER that the pubication
would be unnecessary and impractical.
(b) The index of materials under this
subpart covers all materials issued,
adopted, or promulgated after July 4,
1967 by the Corporation. However, ear-
lier materials may be included in the
index to the extent practicable. Each
index contains instruction for its use.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.14 Deletion of nondiscloseable in-
formation from requested records.

Whenever a requested record con-
tains information which falls within
one of the exempted categories of sub-
part F of this part, identifying details
shall be deleted from the record before
it is made available for public inspec-
tion and copying. When a requested
record contains both discloseable and
nondiscloseable information, only that
portion which is reasonably segregable
after deletion of the nondiscloseable
portions, will be released. If the infor-
mation in the discloseable portion is
readily available from another source
and that source is made known to the
person making the request, the Cor-
poration need not disclose the re-
quested record. In all cases where a de-
letion is made, an explanation of the
deletion shall be attached to the record
made available for inspection, distribu-
tion, or copying. Appeal of deletions
shall be made in accordance with sub-
part H of this part.

§902.15 Protection of records.

(a) No person may, without permis-
sion of the Administrative Officer, re-
move from the Corporation’s offices
any record made available to him for
inspection or copying. In addition, no
person may steal, alter, multilate, ob-
literate, or destroy, in whole or in part,
such a record.

(b) Section 641 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

(1) Whoever * * * steals, purloins, know-
ingly converts to his use or the use of any
other or without authority sells, conveys or
disposes of any record * * * or thing of value
shall be fined not more than $10,000 or im-
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prisoned not more than 10 years or both; but
if the value of such property does not exceed
the sum of $100, he shall be fined not more
than $1,000 or imprisoned not more than one
year or both. * * *

(c) Section 2071 of title 18 U.S.C. pro-
vides, in pertinent part, as follows:

(1) Whoever willfully and unlawfully con-
ceals, removes, multilates, obliterates, or de-
stroys, or attempts to do so, or with intent
to do so takes and carries away any record,
proceeding, map, book, paper document, or
other thing, filed or deposited * * * in any
public office, or with any * * * public officer
of the United States, shall be fined not more
than $2,000 or imprisoned not more than 3
years, or both.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

Subpart C—Publication in the
Federal Register

§902.20 Applicability.

Subject to the exemptions in subpart
F of this part, the Corporation, for the
guidance of the public, shall submit to
the Director of the Federal Register for
publication—

(a) Descriptions of the Corporation’s
organization and functional respon-
sibilities and the designation of places
at which the public may secure infor-
mation, obtain forms and applications,
make submittals or requests, or obtain
decisions:

(b) Statements of the general course
and method by which the Corporation’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(c) Rules of procedure, descriptions of
forms available, and instructions as to
the scope and contents of all papers, re-
ports, or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility; and,

(e) Each amendment, revision, or re-
peal of the foregoing.
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§902.21 Publication in the Federal
Register shall be constructive no-
tice of information that affects the
public.

(a) All material described in §902.20
shall be published in the FEDERAL REG-
ISTER. For the purpose of this section,
material that is reasonably available
to the class of persons affected by it is
considered to be published in the FED-
ERAL REGISTER when it is incorporated
by reference with the approval of the
Director of the Federal Register.

(b) Publication in the FEDERAL REG-
ISTER of all relevant information shall
be considered constructive notice of in-
formation that affects the public, ex-
cept that no person shall be required to
resort to or be adversely affected by
any matter which is required to be pub-
lished in the FEDERAL REGISTER and is
not so published unless such person has
actual and timely notice of the terms
of the unpublished matter.

Subpart D—Availability of Records
Not Published in the Federal
Register

§902.30 Applicability.

(a) This subpart implements section
552(a)(2) of title 5 U.S.C., as amended
by 88 Stat. 1561 (1974). It prescribes the
rules governing the availability for
public inspection and copying of the
following:

(1) Final opinions or orders (includ-
ing concurring and dissenting opinions,
if any) made in the adjudication of
cases;

(2) Statements of policy or interpre-
tations which have been adopted under
the authority of the Corporation’s ena-
bling act, including statements of pol-
icy or interpretation concerning a par-
ticular factual situation. If they can
reasonably be expected to have
precedential value in any case involv-
ing a member of the public in a similar
situation, and have not been published
in the FEDERAL REGISTER.

(3) Administrative staff manuals or
instructions to the staff of the Cor-
poration which affects any member of
the public. Included within this cat-
egory are manuals or instructions
which prescribe the manner or per-
formance of any activity by any per-
son. Excepted from this category are

§902.31

staff manuals or instructions to staff
concerning internal operating rules,
practices, guidelines and procedures for
Corporation negotiators and inspec-
tors, the release of which would sub-
stantially impair the effective perform-
ance of their duties.

(4) Documents and materials offered
for sale under the auspices of the Cor-
poration.

(5) Any index of materials which is
required to be maintained by the Cor-
poration under §902.13.

(b) Records listed in paragraph (a) of
this section, which the Corporation
does not make available for public in-
spection and copying, or that are not
indexed as required by §902.13, may not
be cited, relied upon, or used as a
precedent by the Corporation to ad-
versely affect any person, unless the
person against whom it is cited, relied
upon, or used, has had actual and time-
ly notice of that material.

(c) This subpart shall not apply to in-
formation published in the FEDERAL
REGISTER or that is a reasonably de-
scribed record covered by subpart E of
this part.

§902.31 Access,
ing.

(a) Records listed in §902.30(a), are
available for inspection and copying by
any person at the Corporation’s office,
1331 Pennsylvania Avenue, NW., Suite
1220 North, Washington, DC 20004. Fa-
cilities for inspection and copying shall
be open to the public every workday.

(b) Records listed in §902.30(a), that
are published and offered for sale, shall
be indexed as required under §902.13,
and shall be available for public inspec-
tion. Records offered for sale will not
be copied by the Corporation for the re-
quester without the approval of the Ad-
ministrative Officer.

(c) Records listed in §902.30(a) are
subject to subpart F of this part and
access may be restricted by the Cor-
poration in accordance with that sub-
part. A refusal to disclose may be ap-
pealed by the requester under the pro-
visions of subpart H of this part.

inspection and copy-

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983; 50 FR 45824, Nov. 4,
1985]
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Subpart E—Availability of
Reasonably Described Records

§902.40 Applicability.

This subpart implements section
552(a)(3) of title 5 U.S.C., as amended,
and prescribes regulations governing
public inspection and copying of rea-
sonably described records in the Cor-
poration’s custody. This subpart shall
not apply to material which is covered
by subparts C and D of this part, and
records exempted under subpart F of
this part.

§902.41 Public access to reasonably
described records.

(a) Any person desiring access to a
record covered by this subpart may
make request for records and copies ei-
ther in person on any workday at the
Corporation’s office, or by written re-
quest. In either instance, the requester
must comply with the following provi-
sions;

(1) A written request must be made
for the record;

(2) The request must indicate that it
is being made under the Freedom of In-
formation Act (section 552 of title 5
U.S.C.); and

(3) The request must be addressed to
the attention of the Administrative Of-
ficer, as provided in §902.11.

(b) Each request for a record should
reasonably describe the particular
record sought. The request should
specify, to the extent possible, the sub-
ject matter of the record, the date
when it was made, the place where it
was made and the person who made it.
If the description is insufficient to
process the request, the Public Infor-
mation offices shall promptly notify
the person making the request and so-
licit further information. The Adminis-
trative Officer may assist the person in
perfecting the request.

(c) Requests made in person at the
Corporation’s office during regular
working hours (9 a.m. to 5 p.m., Mon-
day through Friday, except Federal
holidays) shall be processed as provided
in subpart G of this part. The Corpora-
tion shall provide adequate inspection
and copying facilities. Original records
may be copied, but may not be released
from the custody of the Corporation.
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Upon payment of the appropriate fee,
copies will be provided to the requester
by mail or in person.

(d) Every effort will be made to make
a record in use by the staff of the Cor-
poration available when requested, and
availability may be deferred only to
the extent necessary to avoid serious
interference with the business of the
Corporation.

(e) Notwithstanding paragraphs (a)
through (d) of this section, informa-
tional materials and services, such as
press releases, and similar materials
prepared by the Corporation, shall be
made available upon written or oral re-
quest. These services are considered as
part of any informational program of
the Government and are readily made
available to the public. There is no fee
for individual copies of such materials
as long as they are in supply. In addi-
tion, the Corporation will continue to
respond, without charge, to routine
oral or written inquiries that do not in-
volve direct access to records of the
Corporation.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.42 Request for records of con-
cern to more than one government
organization.

(a) If the release of a record covered
by this subpart would be of concern to
both the Corporation and another Fed-
eral agency, the record will be made
available only after consultation with
the other agency concerned. Records of
another agency in the Corporation’s
possession will not be disclosed with-
out the approval of the other agency.

(b) If the release of a record covered
by this subpart would be of concern to
both the Corporation and to a foreign,
state or local government, the record
will be made available by the Corpora-
tion only after consultation with the
other interested foreign state or local
government. Records of a foreign, state
or local government will not be dis-
closed without the approval of the gov-
ernment concerned.
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Subpart F—Exemptions From Pub-
lic Access to Corporation
Records

§902.50 Applicability.

(a) This subpart implements section
552(b) of title 5 U.S.C., which exempts
certain records from public inspection
under section 552(a). This subpart ap-
plies to records requested under sub-
parts D and E of this part. The Cor-
poration may, however, release a
record authorized to be withheld under
§8902.52 through 902.59 unless it deter-
mines that the release of that record
would be inconsistent with a purpose of
the aforementioned sections. Examples

given in §§902.52 through 902.59 of
records included within a particular
statutory exemption are not nec-
essarily illustrative of all types of

records covered by the exemption. Any
reasonably segregable portion of a
record withheld under this subpart
shall be provided to a requester, after
deletion of the portions which are ex-
empt under this subpart.

(b) This subpart does not authorize
withholding of information or limit the
availability of records to the public,
except as specifically stated. This sub-
part is not authority to withhold infor-
mation from Congress.

§902.51 Records relating to matters
that are required by Executive
order to be kept secret.

Records relating to matters that are
specifically authorized under criteria
established by an Executive order to be
kept secret in the interest of national
defense or foreign policy, include those
within the scope of the following, and
any further amendment of any of them,
but only to the extent that the records
are in fact properly classified pursuant
to such Executive order:

(a) Executive Order 11652 of March 8,
1972 (3 CFR 1974 Comp. p. 339);

(b) Executive Order 10865 of February
20, 1960 (3 CFR 1959-1963 Comp. p. 398);
and

(c) Executive Order 10104 of February
1, 1950 (3 CFR 1949-1953 Comp., p. 298).

These records may not be made avail-
able for public inspection.

§902.54

8§902.52 Records related solely to in-
ternal personnel rules and prac-
tices.

(a) Records related solely to internal
personnel rules and practices that are
within the statutory exemption include
memoranda pertaining to personnel
matters such as staffing policies, and
policies and procedures for the hiring,
training, promotion, demotion, and dis-
charge of employees, and management
plans, records, or proposals related to
labor-management relationships.

(b) The purpose of this section is to
authorize the protection of any record
related to internal personnel rules and
practices dealing with the relations be-
tween the Corporation and its employ-
ees.

§902.53 Records exempted from disclo-
sure by statute.

(a) Records relating to matters that
are specifically exempted by statute
from disclosure may not be made avail-
able for public inspection. For exam-
ple: section 1905 of title 18 U.S.C., pro-
tecting trade secrets, processes, and
certain economic and other data ob-
tained by examination or investiga-
tion, or from reports.

(b) The purpose of this section is to
preserve the effectiveness of statutes of
the kind cited as an example, in ac-
cordance with their terms.

§902.54 Trade secrets and commercial
or financial information that is
privileged or confidential.

(a) Trade secrets and commercial or
financial information that are privi-
leged and for which confidentiality is
requested by the person possessing
such privilege are within the statutory
exemption. This includes the following:

(1) Commercial or financial informa-
tion not customarily released to the
public, furnished and accepted in con-
fidence or disclosure of which could
reasonably be expected to cause sub-
stantial competitive harm, or both;

(2) Statements of financial interest
furnished by officers and employees of
the Corporation;

(3) Commercial, technical, and finan-
cial information furnished by any per-
son in connection with an application
for a loan or a loan guarantese;
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(4) Commercial or financial informa-
tion customarily subjected to an attor-
ney-client or similar evidentiary privi-
lege; or,

(5) Materials in which the Corpora-
tion has a property right such as de-
signs, drawings, and other data and re-
ports acquired in connection with any
research project, inside or outside of
the Corporation, or any grant or con-
tract.

(b) The purpose of this section is to
authorize the protection of trade se-
crets and commercial or financial rec-
ords that are customarily privileged or
are appropriately given to the Corpora-
tion in confidence. It assures the con-
fidentiality of trade secrets and com-
mercial or financial information ob-
tained by the Corporation through
questionnaires and required reports to
the extent that the information would
not customarily be made public by the
person from whom it was obtained. In
any case in which the Corporation has
obligated itself not to disclose trade se-
crets and commercial or financial in-
formation it receives, this section indi-
cates the Corporation’s intention to
honor that obligation to the extent
permitted by law. In addition, this sec-
tion recognizes that certain materials,
such as research data and materials,
formulae, designs, and architectural
drawings, have significance not as rec-
ords but as items of property acquired,
in many cases at public expense. In any
case in which similar proprietary ma-
terial in private hands would be held in
confidence, material covered in this
section may be held in confidence.

(¢)(1) In general. For commercial or
financial information furnished to the
Corporation on or after March 30, 1988,
the Corporation shall require the sub-
mitter to designate, at the time the in-
formation is furnished or within a rea-
sonable time thereafter, any informa-
tion the submitter considers confiden-
tial or privileged. Commercial or finan-
cial information provided to the Cor-
poration shall not be disclosed pursu-
ant to a Freedom of Information Act
request except in accordance with this
paragraph.

(2) Notice to submitters. The Corpora-
tion shall provide a submitter with
prompt written notice of a request en-
compassing its commercial or financial
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information whenever required under
paragraph (c)(3) of this section, and ex-
cept as is provided in paragraph (c)(7)
of this section. Such written notice
shall either describe the exact nature
of the information requested or provide
copies of the records or portions there-
of containing the information. Concur-
rently with its notice to a submitter,
the Corporation shall inform a reques-
tor in writing that the submitter is af-
forded a reasonable period within
which to object to disclosure and that
the 10 workday initial determination
period provided for in 36 CFR 902.60
may therefore be extended.

(3) When notice is required. (i) For in-
formation submitted to the Corpora-
tion prior to March 30, 1988, the Cor-
poration shall provide a submitter with
notice of a request whenever:

(A) The information is less than ten
years old;

(B) The information is subject to
prior express commitment of confiden-
tiality given by the Corporation to the
submitter; or

(C) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

(i) For information submitted to the
Corporation on or after March 30, 1988,
the Corporation shall provide a submit-
ter with notice of a request whenever:

(A) The submitter has in good faith
designated the information as con-
fidential, or

(B) The Corporation has reason to be-
lieve that disclosure of the information
may result in substantial competitive
harm to the submitter.

Notice of a request for information
falling within the former category
shall be required for a period of not
more than ten years after the date of
submission unless the submitter re-
quests, and provides acceptable jus-
tification for, a specific notice period
of greater duration. The submitter’s
claim of confidentiality should be sup-
ported by a statement or certification
by an officer or authorized representa-
tive that the information in question is
in fact confidential and has not been
disclosed to the public.
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(4) Opportunity to object to disclosure.
Through the notice described in para-
graph (c)(2) of this section, the Cor-
poration shall afford a submitter a rea-
sonable period within which to provide
the Corporation with a detailed state-
ment of any objection to disclosure.
Such statement shall specify all
grounds for withholding any of the in-
formation under any exemption of the
Freedom of Information Act and, in the
case of Exemption 4, shall demonstrate
why the information is contended to be
privileged or confidential. Information
provided by a submitter pursuant to
this paragraph may itself be subject to
disclosure under the Freedom of Infor-
mation Act.

(5) Notice of intent to disclose. The Cor-
poration shall consider carefully a sub-
mitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose informa-
tion. Whenever the Corporation decides
to disclose information over the objec-
tion of a submitter, the Corporation
shall forward to the submitter a writ-
ten notice which shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained;

(ii) A description of the information
to be disclosed; and

(iii) A specified disclosure date.

Such notice of intent to disclose shall
be forwarded a reasonable number of
days, as circumstances permit, prior to
the specified date upon which disclo-
sure is intended. A copy of such disclo-
sure notice shall be forwarded to the
requester at the same time.

(6) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of information covered by
paragraph (c) of this section, the Cor-
poration shall promptly notify the sub-
mitter.

(7) Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(i) The Corporation determines that

the information should not be dis-
closed;
(if) The information lawfully has

been published or otherwise made
available to the public;

(iii) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

§902.55

(iv) The designation made by the sub-
mitter in accordance with paragraphs
(c)(1) and (c)(3)(ii) of this section ap-
pears obviously frivolous; except that,
in such case, the Corporation shall pro-
vide the submitter with written notice
of any final decision to disclose infor-
mation within a reasonable number of
days prior to a specified disclosure
date.

[41 FR 43143, Sept. 30, 1976, as amended at 53
FR 10374, Mar. 31, 1988]

§902.55

(a) Any record prepared by a Govern-
ment officer or employee (including
those prepared by a consultant or advi-
sory body) for internal Government use
is within the statutory exemption to
the extent that it contains—

(1) Opinions, advice, deliberations, or
recommendations made in the course
of developing official action by the
Government, but not actually made a
part of that official action, or

(2) Information concerning any pend-
ing proceeding or similar matter in-
cluding any claim or other dispute to
be resolved before a court of law, ad-
ministrative board, hearing officer, or
contracting officer.

(b) This section has two distinct pur-
poses. One is to protect the full and
frank exchange of ideas, views, and
opinions necessary for the effective
functioning of the Government and to
afford this protection both before and
after any action is taken. This judi-
cially recognized privilege of protec-
tion against disclosure in litigation or
elsewhere is intended to assure that
these resources will be fully and read-
ily available to those officials upon
whom the responsibility rests to take
official and final Corporation action.
However, the action itself, any memo-
randa made part of that action, and the
facts on which it is based are not with-
in this protection. The other purpose is
to protect against the premature dis-
closure of material that is in the devel-
opment stage if premature disclosure
would be detrimental to the authorized
and appropriate purposes for which the
material is being used, or if, because of
its tentative nature, the material is
likely to be revised or modified before
it is officially presented to the public.

Intragovernmental exchanges.
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(c) Examples of records covered by
this section include minutes to the ex-
tent they contain matter described in
paragraph (a) of this section; staff pa-
pers containing advice, opinions, sug-
gestions, or exchanges of views, pre-
liminary to final agency decision or ac-
tion; budgetary planning and program-
ming information; advance informa-
tion on such things as proposed plans
to procure, lease, or otherwise hire and
dispose of materials, real estate, or fa-
cilities, documents exchanged pre-
paratory to anticipated legal proceed-
ings; material intended for public re-
lease at a specified future time, if pre-
mature disclosure would be detrimen-
tal to orderly processes of the Corpora-
tion; records of inspection, investiga-
tions, and surveys pertaining to inter-
nal management of the Department;
and matters that would not be rou-
tinely disclosed under disclosure proce-
dures in litigation and which are likely
to be the subject of litigation. How-
ever, if such a record also contains fac-
tual information, that information
must be made available under subpart
E of this part unless the facts are so in-
extricably intertwined with
deliverative or policymaking processes,
that they cannot be separated without
disclosing those processes.

§902.56 Protection of personal
vacy.

pri-

(a) Any of the following personnel,
medical, or similar records is within
the statutory exemption if its disclo-
sure would harm the individual con-
cerned or be a clearly unwarranted in-
vasion of his personal privacy:

(1) Personnel and background records
personal to any officer or employee of
the Corporation, or other person, in-
cluding his home address;

(2) Medical histories and medical rec-
ords concerning individuals, including
applicants for licenses; or

(3) Any other detailed record contain-
ing personal information identifiable
with a particular person.

(b) The purpose of this section is to
provide a proper balance between the
protection of personal privacy and the
preservation of the public’s rights to
Corporation information by authoriz-
ing the protection of information that,
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if released, might unjustifiably invade
an individual’s personal privacy.

§902.57 Investigatory files compiled
for law enforcement purposes.

(a) Files compiled by the Corporation
for law enforcement purposes, includ-
ing the enforcement of the regulations
of the Corporation, are within the stat-
utory exemption to the extent that
production of such records would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion of personal privacy;

(4) Disclose the identity of a con-
fidential source and in the case of a
record compiled by a criminal law en-
forcement authority in the courts of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(5) Disclose investigative techniques
and procedures; or,

(6) Endanger the life or physical safe-
ty of law enforcement personnel.

(b) The purpose of this section is to
protect from disclosure the law en-
forcement files of the Corporation in-
cluding files prepared in connection
with related litigation and adjudica-
tive proceedings. It includes the en-
forcement not only of criminal stat-
utes but all kinds of laws.
§902.58 Reports of financial institu-
tions.

Any material contained in or related
to any examination, operating, or con-
dition report prepared by, on behalf of,
or for the use of, any agency respon-
sible for the regulation or supervision
of financial institutions is within the
statutory exemption.

§902.59 Geological and geophysical in-
formation.

Any geological or geophysical infor-
mation and data (including maps) con-
cerning wells is within the statutory
exemption.
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Subpart G—Time Limitations

§902.60

(a) An initial determination whether
or not to release a record requested
under subparts D and E of this part
shall be made by the Public Informa-
tion Offices within 10 workdays after
the receipt of a request which complies
with §902.21. Failure of the requester to
comply with those provisions may toll
the running of the 10 day period until
the request is identified as one being
made under the Act. This time limit
may be extended by up to 10 workdays
in accordance with §902.62.

(b) Upon making initial determina-
tion, the Administrative Officer shall
immediately notify the person making
the request as to its disposition. If the
determination is made to release the
requested record, the Administrative
Officer shall make the record promptly
available. If the determination is to
deny the release of the requested
record, the Public Information Officer
shall immediately notify the requester
of the denial and shall provide the fol-
lowing information.

(1) The reason for the determination,
including a reference to the appro-
priate exemption provided in subpart F
of this part;

(2) The right of the request or to ap-
peal the determination as provided in
subpart H of this part; and

(3) The name and position of each
person responsible for the denial of the
request.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

Initial determination.

§902.61 Final determination.

A determination with respect to any
appeal made pursuant to subpart H of
this part will be made within twenty
work days after the date of receipt of
the appeal. The time limit provided
may be extended by up to 10 workdays
in accordance with §902.62.

§902.62 Extension of time limits.

(@) In unusual circumstances, the
time limits prescribed in §§902.60 and
902.61 may be extended by written no-
tice to the person making the request.
The notice shall set forth the reasons
for the extension and the date on which

§902.70

a determination is expected to be dis-
patched. Under no circumstances shall
the notice specify a date that would re-
sult in an extension for more than 10
workdays.

(b) As used in this section, unusual
circumstances means (but only to the
extent reasonably necessary to the
proper processing of the particular re-
quest):

(1) The need to search for, collect and
appropriately examine a voluminous
amount of separate and distinct
records which are demanded in a single
request;

(2) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject matter interest
therein.

(c) Any person having made a request
for records under this part shall have
exhausted his administrative remedies
with respect to such request, if the
Corporation fails to comply with the
applicable time limitations set forth in
this subject.

Subpart H—Procedures for Admin-
istrative Appeal of Decisions
Not To Disclose Records

8§902.70 General.

Within the time limitations of sub-
part G of this part, if the Administra-
tive Officer makes a determination not
to disclose a record requested under
subparts D and E of this part, he shall
furnish a written statement of the rea-
sons for that determination to the per-
son making the request. The statement
shall indicate the name(s) and title(s)
of each person responsible for the de-
nial of the request, and the availability
of an appeal with the Corporation. Any
person whose request for a record has
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been denied may submit a written ap-
peal to the Corporation requesting re-
consideration of the decision.

[41 FR 43143, Sept. 30, 1976, as amended at 48
FR 17354, Apr. 22, 1983]

§902.71 Forms for appeal.

Although no particular written form
is prescribed for on appeal, the letter
or similar written statement appealing
a denial of a record shall contain a de-
scription of the record requested, the
name and position of the official who
denied the request, the reason(s) given
for the denial, and other pertinent
facts and statements deemed appro-
priate by the appellant. The Corpora-
tion may request additional details if
the information submitted is insuffi-
cient to support an appeal.

§902.72 Time limitations on filing an
appeal.

An appeal must be submitted in writ-
ing within thirty days from the date of
receipt of the initial written denial and
must contain the information re-
quested in §902.71.

§902.73 Where to appeal.

An appeal shall be addressed to the
Chairman of the Board of Directors,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW., Suite 1220 North, Washing-
ton, DC 20004.

[41 FR 43143, Sept. 30, 1976, as amended at 50
FR 45824, Nov. 4, 1985]

§902.74 Agency decision.

(a) The Chairman shall have sole au-
thority to act on an appeal, which
seeks to reverse an initial decision de-
nying disclosure of a record. He shall
review each appeal and provide the ap-
pellant and other interested parties
with a written notice of his decision.
The decision of the Chairman as to the
availability of the record is adminis-
tratively final.

(b) If the decision of the Chairman
sustains the refusal to disclose, the no-
tice of decision shall set forth the rea-
sons for the refusal, including the spe-
cific exemptions from disclosure under
the Act that are the bases of the deci-
sion not to disclose. The notice shall
further advise the appellant that judi-
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cial review is available on complaint to
the appropriate District Court of the
United States, as provided in section
552(a)(4)(B) of title 5 U.S.C.

(c) As set out in §902.61, the final de-
cision on appeal shall be made within
20 workdays after the receipt of the ap-
peal. An extension of this limitation is
authorized as prescribed under §902.62.

Subpart I—Fees

8§902.80 General.

(a) This subpart prescribes fees for
services performed by the Corporation
under subparts D and E of this part.
This subpart shall only apply to the
services described herein. The fees for
the service listed reflect the actual
cost of the work involved in compiling
requested record and copying, if nec-
essary.

(b) A fee shall not be charged for
time spent in resolving legal or policy
issues.

[41 FR 43143, Sept. 30, 1976, as amended at 52
FR 26677, July 16, 1987]

§902.81 Payment of fees.

The fees prescribed in this part may
be paid in cash or by check, draft, or
postal money order made payable to
the Pennsylvania Avenue Development
Corporation.

[52 FR 26677, July 16, 1987]

8§902.82 Fee schedule.

(a) Definitions. For purposes of this
section—

(1) A commercial use request is a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, the Corporation will determine
the use to which the requester will put
the records sought. Where the Corpora-
tion has reasonable cause to doubt the
use to which a requester will put the
records sought, or where that use is not
clear from the request itself, the Cor-
poration will seek additional clarifica-
tion before assigning the request to a
specific category.
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(2) Direct costs means those expendi-
tures the Corporation actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) records to respond to an FOIA
request. Direct costs include, for exam-
ple, the salary of the employee per-
forming work (the basic rate of pay for
the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(3) Duplication means the process of
making a copy of a record necessary to
respond to an FOIA request. Such cop-
ies can take the form of paper copy,
microform, audio-visual materials, or
machine-readable documentation (e.g.,
magnetic tape or disk), among others.
The copy provided must be in a form
that is reasonably usable by request-
ers.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(5) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis, within the
meaning of paragraph (a)(1) of this sec-
tion and that is operated solely for the
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry.

(6) Representative of the new media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of new
media entities include television or
radio stations broadcasting to the pub-
lic at large, and publishers of periodi-
cals (but only in those instances when
they can qualify as disseminators of
news) who make their products avail-
able for purchase or subscription by

§902.82

the general public. These examples are
not intended to be all-inclusive. More-
over, as traditional methods of news
delivery evolve (e.g., electronic dis-
semination of newspapers through tele-
communications services), such alter-
native media would be included in this
category. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but the Corporation may also look to
the past publication record of a re-
quester in making this determination.
(7) Review means the process of exam-
ining records located in response to a
request that is for a commercial use
(see paragraph (a)(1) of this section) to
determine whether any portion of any
record located is permitted to be with-
held. It also includes processing any
records for disclosure, e.g., doing all
that is necessary to excise them and
otherwise prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues

regarding the application of exemp-
tions.
(8) Search includes all time spent

looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. A line-by-line search
will not be conducted when merely du-
plicating an entire record would be the
less expensive and quicker method of
complying with the request. Search
does not include review of material to
determine whether the material is ex-
empt from disclosure (see paragraph
(a)(7) of this section). Searches may be
done manually or by computer using
existing programming.

(b) The following provisions shall
apply with respect to services rendered
to the public in processing requests for
disclosure of the Corporation’s records
under this part:

(1) Fee for duplication of records: $0.25
per page. When the Corporation esti-
mates that duplication charges are
likely to exceed $25.00, it will notify
the requester of the estimated amount
of fees, unless the requester has indi-
cated in advance his willingness to pay
fees as high as those anticipated. The
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Corporation will offer the requester the
opportunity to confer with the Cor-
poration’s staff in order to reformulate
the request to meet the requester’s
needs at a lower cost.

(2) Search and review fees. (i) Searches
for records by clerical personnel: $7.00
per hour, including the time spent
searching for and copying any records.

(ii) Search for and review of records
by professional and supervisory person-
nel: $11.50 per hour spent searching for
any record or reviewing any record to
determine whether it may be disclosed,
including time spent in copying any
record.

(iii) Except for requests seeking
records for a commercial use, the Cor-
poration will provide the first 100 pages
of duplication and the first two hours
of search time without charge. The
word pages means paper copies of a
standard size, either 8%¢%¢ by 11" or 14"
by 14".

(3) Duplication of architectural draw-
ings, maps, and similar materials: (per
copy) $10.00.

(4) Reproduction of 35 mm slides: (per
copy) $1.00.

(5) Reproduction of enlarged, black and
white photographs: (per copy) $10.00.

(6) Reproduction of enlarged color pho-
tographs: (per copy) $17.00.

(7) Certification and validation fee:
$1.75 for each certification or valida-
tion of a copy of any record.

(8) Categories of FOIA requesters and
fees to be charged—(i) Commercial use re-
questers. When the Corporation receives
a request for records for commercial
use, it will assess charges to recover
the full direct costs of searching for,
reviewing for release, and duplicating
the records sought. Requesters must
reasonably describe the records sought.

(ii) Educational and non-commercial
scientific institution requesters. The Cor-
poration shall provide copies of records
to requesters in this category for the
cost of reproduction alone, excluding
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request is
being made as authorized by and under
the auspices of a qualifying institution
and that the records are not sought for
a commercial use but are sought in fur-
therance of scholarly (if the request is
from an educational institution) or sci-
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entific (if the request is from a non-
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought.

(iii) Requesters who are representatives
of the news media. The Corporation
shall provide documents to requesters
in this category for the cost of repro-
duction alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, a requester
must meet the criteria in the defini-
tion of representative of the news media
in paragraph (a)(6) of this section, and
his or her request must not be made for
a commercial use. In reference to this
class of requester, a request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for a
commercial use. Requestors must rea-
sonably describe the records sought.

(iv) All other requesters. The Corpora-
tion will charge requesters who do not
fit into any of the categories above fees
which recover the full reasonable di-
rect cost of searching for and reproduc-
ing records that are responsive to the
request, except that the first 100 pages
of reproduction and the first two hours
of search time shall be furnished with-
out charge. Requests from record sub-
jects for records about themselves filed
in the Corporation’s systems of records
will be treated under the fee provisions
of the Privacy Act of 1974 which permit
fees only for reproduction. Requesters
must reasonably describe the records
sought.

(9) Interest. In the event a requester
fails to remit payment of fees charged
for processing a request under this part
within 30 days from the date such fees
were billed, interest on such fees may
be assessed beginning on the 31st day
after the billing date at the rate pre-
scribed in section 3717 of title 31 U.S.C.,
and will accrue from the date of the
billing.

(10) Unsuccessful searches. Except as
provided in paragraph (b)(8)(iv) of this
section, the cost of searching for a re-
quested record shall be charged even if
the search fails to locate such record or
it is determined that the record is ex-
empt from disclosure.

(11) Aggregating requests. A requester
must not file multiple requests at the
same time, each seeking portions of a
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record or records, solely in order to
avoid payment of fees. When the Cor-
poration reasonably believes that a re-
quester, or a group of requesters acting
in concert, is attempting to break a re-
quest down into a series of requests for
the purpose of evading the assessment
of fees, the Corporation may aggregate
any such requests and charge accord-
ingly.

(12) Advance payments. The Corpora-
tion will not require a requester to
make an advance payment, i.e., pay-
ment before work is commenced or
continued on a request unless:

(i) The Corporation estimates or de-
termines that allowable charges that a
requester may be required to pay are
likely to exceed $250; or

(if) If a requester has previously
failed to make timely payments (i.e.,
within 30 days of billing date) of fees
charged under this part, the requester
may be required to pay the full amount
owed plus any applicable interest ac-
crued thereon or demonstrate that he
has, in fact, paid the fee, and to make
an advance payment of the full amount
of the estimated fee before the Cor-
poration begins to process a new re-
quest or a pending request from this re-
quester.

(iii) With regard to any request com-
ing within paragraphs (b)(12) (i) and (ii)
of this section, the administrative time
limits set forth in §§902.60, 902.61, and
902.62 of this part will begin to run only
after the Corporation has received the
requisite fee payments.

(iv) Non-payment. In the event of non-
payment of billed charges for disclo-
sure of records, the provisions of the
Debt Collection Act of 1982 (Pub. L. 97-
365), including disclosure to consumer
credit reporting agencies and referral
to collection agencies, where appro-
priate, may be utilized to obtain pay-
ment.

[52 FR 26677, July 16, 1987]

§902.83 Waiver or reduction of fees.

Fees otherwise chargeable in connec-
tion with a request for disclosure of a
record shall be waived or reduced
where:

(a) Disclosure of the information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-

§903.1

tivities of the government and is not
primarily in the commercial interest of
the requester; or

(b) The costs of routine collection
and processing of the fee are likely to
equal or exceed the amount of the fee.

[52 FR 26679, July 16, 1987]

PART 903—PRIVACY ACT

Sec.

903.1 Purpose and scope.

903.2 Definitions.

903.3 Procedures for notification of records
pertaining to individuals.

903.4 Requests for access to records.

903.5 Response to request for access.

903.6 Appeal of initial denial of access.

903.7 Requests for amendment of record.

903.8 Review of request for amendment of
record.

903.9 Appeal of initial adverse determina-
tion of request for amendment of record.

903.10 Disclosure of records to persons or
agencies.

903.11 Routine uses of records maintained in
the system of records.

903.12 Fees for furnishing and reproducing
records.

903.13 Penalties.

AUTHORITY: 5 U.S.C. 552a; 40 U.S.C. 870.

SOURCE: 42 FR 5973, Feb. 1, 1977, unless oth-
erwise noted.

§903.1 Purpose and scope.

The purpose of this part is to enable
the Pennsylvania Avenue Development
Corporation to implement the Privacy
Act of 1974, and in particular the provi-
sions of 5 U.S.C. 552a, as added by the
Act. The Act was designed to insure
that personal information about indi-
viduals collected by Federal agencies
be limited to that which is legally au-
thorized and necessary, and that the
information is maintained in a manner
which precludes unwarranted intru-
sions upon individual privacy. The reg-
ulations in this part establish, and
make public, procedures whereby an in-
dividual can:

(a) Request notification of whether
or not the Corporation maintains or
has disclosed a record pertaining to
him or her,

(b) Request access to such a record or
an accounting of its disclosure,

(¢) Request that the record be amend-
ed, and
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(d) Appeal any initial adverse deter-
mination of a request to amend a
record.

§903.2 Definitions.

As used in this part:

(a) Agency means agency as defined
in 5 U.S.C. 552(e).

(b) Corporation means the Pennsylva-
nia Avenue Development Corporation.

(c) Workday shall be a day excluding
a Saturday, Sunday or legal holiday.

(d) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

(e) Maintain includes maintain, col-
lect, use, or disseminate.

(f) Record means any items, collec-
tion, or grouping of information about
an individual that is maintained by an
agency, including, but not limited to,
his or her education, financial trans-
actions, medical history, and criminal
or employment history and that con-
tains his or her name, or the identify-
ing number, symbol or other identify-
ing particular assigned to the individ-
ual, such as a finger or voice print or a
photograph.

(g) The term system of records means
a group of records under the control of
an agency from which information is
retrieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(h) The term statistical record means a
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in
whole or in part in making any deter-
mination about an identifiable individ-
ual except as provided by section 8 of
title 13 U.S.C.

(i) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§903.3 Procedures for notification of
records pertaining to individuals.

(a) An individual making a written or
oral request under the Privacy Act (6
U.S.C. 522a) shall be informed of any
Corporation systems of records which
pertain to the individual, if the request
contains a reasonable identification of
the appropriate systems of records as
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described in the notice published in the
FEDERAL REGISTER.

(b) Requests may be made in person
between the hours of 9:00 a.m. and 5:00
p.m. Monday through Friday, (except
legal holidays). The request should be
addressed to the Privacy Protection Of-
ficer, Pennsylvania Avenue Develop-
ment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The Privacy Protec-
tion Officer of the Corporation will re-
quire adequate personal identification
before processing the request. If a re-
quest is made in writing it must be
under the signature of the requesting
individual and include the individual’s
address, date of birth, and an addi-
tional proof of identification, such as a
photocopy of a driver’s license or simi-
lar document bearing the individual’s
signature. A notarized, signed state-
ment is acceptable to verify the iden-
tity of the individual involved without
additional proof.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

8§903.4 Requests for access to records.

(a) Except as otherwise provided by
law or regulation, an individual, upon
request made in person or delivered in
writing may gain access to his or her
record or to any information pertain-
ing to him or her which is contained in
a system of records maintained by the
Corporation, and to review the record
and have a copy made of all or any por-
tion thereof in a form comprehensible
to him or her. An individual seeking
access to a Corporation record may be
accompanied by a person of his or her
choosing. However, the Corporation
will require a written statement from
the individual authorizing discussion of
his or her record in the accompanying
person’s presence.

(b) A request under paragraph (a) of
this section shall be directed to the
Privacy Protection Officer at the
place, times and in the manner pre-
scribed in §903.3(a) and (b). The request
should include the following informa-
tion:

(1) The name of the individual;

(2) If made in writing, the informa-
tion required under §903.3(b);
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(3) A description of system or sys-
tems of records which contain the
record to which access is requested;

(4) The approximate dates covered by
the record; and,

(5) A suggested date and time when
the individual would like to view the
record.

(c¢) Requests which do not contain in-
formation sufficient to identify the
record requested will be returned
promptly to the requester, with a no-
tice indicating that information is
lacking. Individuals making requests
in person will be informed of any defi-
ciency in the specification of records or
identification at the time that the re-
quest is made. The Privacy Protection
Officer of the Corporation will require
adequate personal identification before
processing a request made in person.

8§903.5 Response to request for access.

(a) Within 10 days of receipt of a re-
quest made under §903.4 the Privacy
Protection Officer shall determine
whether access to the record is avail-
able under the Privacy Act and shall
notify the requesting individual in per-
son or in writing of that determina-
tion.

(b) Notices granting access shall in-
form the individual when and where
the requested record may be seen, how
copies may be obtained, and of any an-
ticipated fees or charges which may be
incurred under §903.11. Access shall be
provided within 30 days of receipt of
the request unless the Corporation, for
good cause shown, is unable to provide
prompt access, in which case the indi-
vidual shall be informed in writing
within the 30 days as to the cause for
delay and when it is anticipated that
access will be granted.

(c) Notices denying access shall state
the reasons for the denial, and advise
the individual that the decision may be
appealed in accordance with the proce-
dures set forth in §903.6.

§903.6 Appeal of initial denial of ac-
cess.

(a) After receiving notification of an
initial denial of access to a record, an
individual may request a review and re-
consideration of the request by the Ex-
ecutive Director of the Corporation, or
an officer of the Corporation des-

§903.7

ignated by him, but other than the Pri-
vacy Protection Officer. Appeals for re-
view shall be in writing, addressed to
the Executive Director, Pennsylvania
Avenue Development Corporation, 1331
Pennsylvania Avenue, NW., Suite 1220
North, Washington, DC 20004. The ap-
peal shall identify the record as in the
original request, shall indicate the date
of the original request and the date of
the initial denial, and shall indicate
the expressed basis for the denial.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete re-
view of the appeal and the initial de-
nial and either:

(1) Determine that the appeal should
be granted, and notify the individual in
writing to that effect; or,

(2) Determine that the appeal should
be denied because the information re-
quested is exempt from disclosure. If
the reviewing official denies the ap-
peal, he or she shall advise the individ-
ual in writing of the decision and the
reasons for reaching it, and that the
denial of the appeal is a final agency
action entitling the individual to seek
judicial review in the appropriate dis-
trict court of the United States as pro-
vided in 5 U.S.C. 552a(Q).

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.7 Requests for amendment of

record.

(a) An individual may request amend-
ment of a Corporation record pertain-
ing to him or to her, if the individual
believes that the record contains infor-
mation which is not accurate, relevant,
timely, or complete. The request shall
be in writing, whether presented in per-
son or by mail, shall state with speci-
ficity the record sought to be amended,
and shall propose wording of the cor-
rection or amendment sought. The re-
quest shall be directed to the Privacy
Protection Officer at the place, times,
and in the manner specified in §903.3
(a) and (b). Assistance in preparing a
request to amend a record, or to appeal
an initial adverse determination under
§903.3(a), may be obtained from the
Privacy Officer, Pennsylvania Avenue
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Development Corporation, 1331 Penn-
sylvania Avenue, NW., Suite 1220
North, Washington, DC 20004.

(b) Not later than 10 days after the
date of receipt of a request the Privacy
Protection Officer will acknowledge it
in writing. The acknowledgement will
clearly describe the request, and if a
determination has not already been
made, will advise the individual when
he or she may expect to be advised of
action taken on the request. For re-
quests presented in person, written ac-
knowledgement will be provided at the
time when the request is presented. No
separate acknowledgement of receipt
will be issued if the request can be re-
viewed and the individual advised of
the results of the review within the 10
day period.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.8 Review of request for amend-
ment of record.

(@) Upon receipt of a request for
amendment of a record the Privacy
Protection Officer will promptly re-
view the record and: Either:

(1) Amend any portion thereof which
the individual believes is not accurate,
relevant, timely, or complete; or

(2) Inform the individual of refusal to
amend the record in accordance with
the request. In reviewing a record pur-
suant to a request to amend it, the
Corporation will assess the accuracy,
relevance, timeliness and completeness
of the record in terms of the criteria
established in 5 U.S.C. 522a(e)(5). In re-
viewing a record in response to a re-
quest to amend it by deleting informa-
tion, the Corporation will ascertain
whether or not the information is rel-
evant and necessary to accomplish a
purpose of the Corporation required to
be accomplished by statute or by exec-
utive order of the President, as pre-
scribed by 5 U.S.C. 522a(e)(1).

(b) The Corporation shall take the
action specified in paragraph (a) of this
section within 30 days of receipt of a
request for amendment of a record, un-
less unusual circumstances preclude
completion of the action within that
time. If the expected completion date
for the action, as indicated in the ac-
knowledgement provided pursuant to
§903.5 cannot be met, the individual
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shall be advised of the delay and of a
revised date when action is expected to
be completed. If necessary for an accu-
rate review of the record, the Corpora-
tion will seek, and the individual will
supply, additional information in sup-
port of his or her request for amending
the record.

(c) If the Corporation agrees with all
or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion will so advise the individual in
writing, and amend the record to the
extent agreed to by the Corporation.
Where an accounting of disclosures has
been kept, the Corporation will advise
all previous recipients of the record of
the fact that the amendment was made
and the substance of the amendment.

(d) If the Corporation disagrees with
all or any portion of an individual’s re-
quest to amend a record, the Corpora-
tion shall:

(1) Advise the individual of its ad-
verse determination and the reasons
therefor, including the criteria used by
the Corporation in conducting the re-
view;

(2) Inform the individual that he or
she may request a review of the ad-
verse determination by the Executive
Director of the Corporation, or by an
officer of the Corporation designated
by the Executive Director; and,

(3) Advise the individual of the proce-
dures for requesting such a review in-
cluding the name and address of the of-
ficial to whom the request should be di-
rected.

(e) If the Corporation is apprised by
another agency of any corrections or
other amendments made to a record
contained in the Corporation’s system
of records, the Corporation will
promptly amend its record and advise
in writing all previous recipients of the
record of the fact that the amendment
was made and the substance of the
amendment.

§903.9 Appeal of initial adverse deter-
mination of request for amendment
of record.

(a) After receipt by an individual of
notice of an adverse determination by
the Privacy Protection Officer con-
cerning a request to amend a record,
the individual may, within 60 working
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days after the date of receipt of the no-
tice, appeal the determination by seek-
ing a review by the Executive Director
of the Corporation, or by an officer of
the Corporation designated by him.
The appeal shall be in writing, mailed
or delivered to the Executive Director,
Pennsylvania Avenue Development
Corporation, 1331 Pennsylvania Ave-
nue, NW, Suite 1220 North, Washington,
DC 20004. The appeal shall identify the
record in the same manner as it was
identified in the original request, shall
indicate the dates of the original re-
quest and of the adverse determination
and shall indicate the expressed basis
for that determination. In addition, the
appeal shall state briefly the reasons
why the adverse determination should
be reversed.

(b) Not later than 30 days after re-
ceipt of an appeal, the Executive Direc-
tor, or an officer of the Corporation
designated by him, will complete a re-
view of the appeal and the initial deter-
mination, and either: (1) Determine
that the appeal should be granted, take
the appropriate action with respect to
the record in question, and notify the
individual accordingly; or, (2) deter-
mine that the appeal should be denied.

(c) The reviewing official may, at his
or her option, request from the individ-
ual such additional information as is
deemed necessary to properly conduct
the review. If additional time is re-
quired, the Executive Director may, for
good cause shown, extend the period
for action beyond the 30 days specified
above. The individual will then be in-
formed in writing of the delay and the
reasons therefor, and of the approxi-
mate date on which action is expected
to be completed.

(d) If the reviewing official denies the
appeal, he or she shall advise the indi-
vidual in writing:

(1) Of the decision and the reasons for
reaching it;

(2) That the denial of the appeal is a
final agency action entitling the indi-
vidual to seek judicial review in the
appropriate district court of the United
States, as provided in 5 U.S.C. 552a(Q);
and,

(3) That the individual may file with
the Corporation a concise statement
setting forth the reasons for his or her
disagreement with the refusal of the

§903.10

Corporation to amend the record in
question.

(e) Any individual having received
notices of a denial of an appeal to
amend a record may file a statement of
disagreement with the Executive Di-
rector not later than 60 working days
from the date of receipt of the notice.
Such statements shall ordinarily not
exceed one page in length, and the Cor-
poration reserves the right to reject
statements of excessive length. Upon
receipt of a proper and timely state-
ment of disagrement, the Corporation
will clearly annotate the record in
question to indicate the portion of the
record which is in dispute. In any sub-
sequent disclosure containing informa-
tion about which the individual has
filed a statement of disagreement, the
Corporation will provide a copy of the
statement together with the record to
which it pertains. In addition, prior re-
cipients of the disputed record will be
provided with a copy of statements of
disagreement to the extent that an ac-
counting of disclosures was main-
tained. If the Corporation deems it
apropriate, it may also include in any
disclosure its own concise statement of
the reasons for not making the amend-
ments requested.

[42 FR 5973, Feb. 1, 1977, as amended at 50 FR
45824, Nov. 4, 1985]

§903.10 Disclosure of records to per-
sons or agencies.

(a) The Corporation will not disclose
any record which is contained in a sys-
tem of records, by any means of com-
munication to any person or to another
agency except:

(1) Pursuant to a written request by,
or with the prior written consent of,
the individual to whom the record per-
tains;

(2) To those officers and employees of
the Corporation who have a need for
the record in the performance of their
duties;

(3) When required under 5 U.S.C. 522
(The Freedom of Information Act); or

(4) Pursuant to the conditions of dis-
closure contained in 5 U.S.C. 552a(b)(3)
through 5 U.S.C. 522a(b)(11).

(b) The Privacy Protection Officer of
the Corporation shall keep an account-
ing of each disclosure made pursuant
to paragraph (a)(4) of this section, in
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accordance with 5 U.S.C. 552a(c). Ex-
cept for disclosures made pursuant to 5
U.S.C. 552a(b)(7), the Privacy Protec-
tion Officer shall make the accounting
kept under this paragraph available to
an individual to whom the record per-
tains, upon his or her request. An indi-
vidual requesting an accounting of dis-
closures should do so at the place,
times and in the manner specified in
§903.3 (a) and (b).

§903.11 Routine uses of records main-
tained in the system of records.

(a) It shall be a routine use of the
records in this system of records to dis-
close them to the Department of Jus-
tice when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
in his or her official capacity; or

(3) Any employee of the Corporation
in his or her individual capacity where
the Department of Justice has agreed
to represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any
of its components, is a party to litiga-
tion or an interest in such litigation,
and the use of such records by the De-
partment of Justice is deemed by the
Corporation to be relevant and nec-
essary to the litigation, provided, how-
ever, that in each case, the Corporation
determines that disclosure of the
records to the Department of Justice is
a use of the information contained in
the records that is compatible with the
purpose for which the records were col-
lected.

(b) 1t shall be a routine use of records
maintained by the Corporation to dis-
close them in a proceeding before a
court or adjudicative body before
which the Corporation is authorized to
appear, when:

(1) The Corporation, or any compo-
nent thereof; or

(2) Any employee of the Corporation
is his or her individual capacity;

(3) Any employee of the agency in his
or her individual capacity where the
Department of Justice has agreed to
represent the employee; or

(4) The United States, where the Cor-
poration determines that litigation is
likely to affect the Corporation or any

36 CFR Ch. IX (7-1-97 Edition)

of its components is a party to litiga-
tion or has an interest in such litiga-
tion and the Corporation determines
that use of such records is relevant and
necessary to the litigation, provided,
however, that, in each case, the Cor-
poration determines that disclosure of
the records to the Department of Jus-
tice is a use of the information con-
tained in the records that is compat-
ible with the purpose for which the
records were collected.

[52 FR 34384, Sept. 11, 1987; 52 FR 39224, Oct.
21, 1987]

§903.12 Fees for furnishing and repro-
ducing records.

(a) Individuals will not be charged a
fee for:

(1) The search and review of the
record;

(2) Any copies of the record produced
as a necessary part of the process of
making the record available for access;

(3) Any copies of the requested record
when it has been determined that ac-
cess can only be accomplished by pro-
viding a copy of the record through the
mail. The Privacy Protection Officer
may provide additional copies of any
record without charge when it is deter-
mined that it is in the interest of the
Government to do so.

(b) Except as provided in paragraph
(a) of this section, fees will be charged
for the duplication of records at a rate
of 10¢ per page. If it is anticipated that
the total fee chargeable to an individ-
ual under this subpart will exceed $25,
the Corporation shall promptly notify
the requester of the anticipated cost.
An advance deposit equal to 50% of the
anticipated total fee will be required
unless waived by the Privacy Protec-
tion Officer. In notifying the requester
of the anticipated fee, the Privacy Pro-
tection Officer shall extend an offer to
the requester to consult so that the re-
quest might be reformulated in a man-
ner which will reduce the fee, yet still
meet the needs of the requester.

(c) Fees must be paid in full prior to
delivery of the requested copies. Re-
mittances may be in the form of cash,
personal check, bank draft or a postal
money order. Remittances, other than
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cash shall be made payable to the
Treasurer of the United States.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

§903.13 Penalties.

The provision of 5 U.S.C. 552a(i), as
added by section 3 of the Privacy Act,
make it a misdemeanor subject to a
maximum fine of $5,000, to knowingly
and willfully request or obtain any
record concerning an individual from
an agency under false pretenses. Simi-
lar penalties attach for violations by
agency officers and employees of the
Privacy Act or regulations established
thereunder.

[42 FR 5973, Feb. 1, 1977. Redesignated at 52
FR 34384, Sept. 11, 1987; 52 FR 39224, Oct. 21,
1987]

PART 904—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Sec. 213, Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970, Pub. L. 91-646, 84 Stat.
1894 (42 U.S.C. 4601) as amended by the Sur-
face Transportation and Uniform Relocation
Assistance Act of 1987, title IV of Pub. L. 100-
17, 101 Stat. 246-256 (42 U.S.C. 4601 note).

§904.1 Uniform relocation assistance
and real property acquisition.

Regulations and procedures for com-
plying with the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Pub. L. 91-646,
84 Stat. 1894, 42 U.S.C. 4601), as amend-
ed by the Surface Transportation and
Uniform Relocation Assistance Act of
1987 (title IV of Pub. L. 100-17, 101 Stat.
246-255, 42 U.S.C. 4601 note) are set forth
in 49 CFR part 24.

[52 FR 48022, Dec. 17, 1987 and 54 FR 8912,
Mar. 2, 1989]

PART 905—STANDARDS OF
CONDUCT

Subpart A—General Provisions

Sec.
905.735-101 Principles and purpose.
905.735-102 Adoption of regulations.

§905.735-101

905.735-103
905.735-104

Definitions.

Applicability.

905.735-105 Designation of counselor.

905.735-106 Notification to employees and
special Government employees.

905.735-107 Review of statements of employ-
ment and financial interests.

905.735-108 Remedial and disciplinary ac-
tion.

Subpart B—Conduct and Responsibilities of
Employees

905.735-201 General standards of conduct.

905.735-202 Gifts, entertainment, and favors.

905.735-203 Outside employment and other
activity.

905.735-204 Disclosure of information.

905.735-205 Purchase of Government-owned
property.

Subpart C—Conduct and Responsibilities
of Special Government Employees

905.735-301 General standards of conduct.

Subpart D—Special Standards Applicable
to Certain Board Members

905.735-401 Standards.
905.735-402 Advice and determination.

Subpart E—Statements of Employment and
Financial Interests

905.735-501 Form and content of statements.

905.735-502 Statements of employment and
financial interests by employees.

905.735-503 Statements of employment and
financial interests by special Govern-
ment employees.

905.735-504 Procedures for obtaining state-
ments.

905.735-505 Confidentiality of statements.

Subpart F—Conduct and Responsibilities of
Former Employees—Enforcement

905.737-101 Applicable provisions of law.
905.737-102 Enforcement proceedings.

AUTHORITY: 40 U.S.C. 875, unless otherwise
noted.

SOURCE: 43 FR 60902, Dec. 29, 1978, unless
otherwise noted.

Subpart A—General Provisions

§905.735-101 Principles and purpose.

In order to assure that the business
of the Pennsylvania Avenue Develop-
ment Corporation is conducted effec-
tively, objectively, and without im-
proper influence or appearance thereof,
all employees and special Government
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employees must observe unquestion-
able standards of integrity and con-
duct. Employees and special Govern-
ment employees shall not engage in
criminal, infamous, dishonest, im-
moral, or disgraceful conduct or other
conduct prejudicial to the Government.
All employees and special Government
employees must avoid conflicts of pri-
vate interest with their public duties
and responsibilities. They must con-
sider the propriety of any action in re-
lation to general ethical standards of
the highest order, so that public con-
fidence in the integrity of the Govern-
ment will not be impaired. Certain
standards are set by law. Others are set
by regulation and by policy. This part
incorporates by reference applicable
general standards of conduct and pre-
scribes additional necessary elements.
Taken together, this part constitutes
the Corporation’s regulations on this
subject. Failure to observe any of the
regulations in this part is cause for re-
medial action.

§905.735-102 Adoption of regulations.

Under the authority of 5 CFR
735.104(f), the Corporation adopts the
following sections of the Civil Service
Commission regulations on ‘“Employee
Responsibilities and Conduct” found in
part 735 of title 5, Code of Federal Reg-

ulations: §8735.202 (a), (d), (e),
through 735.210; 735.302; 735.303(a);
735.304; 735.305(a); 735.306; 735.404

through 735.411; and 735.412 (b) and (d).

[43 FR 60902, Dec. 29, 1978, as amended at 45
FR 15927, Mar. 12, 1980]

§905.735-103 Definitions.

As used in this part:

(a) Board Member means any member
of the Board of Directors of the Penn-
sylvania Avenue Development Corpora-
tion, appointed or serving under sec-
tion 3, Pub. L. 92-578, 86 Stat. 1267 (40
U.S.C. 872).

(b) Chairman means the Chairman of
the Board of Directors and President of
the Corporation.

(c) Conflict means the subordination
of public responsibilities to private in-
terests, and includes the appearance of
such subordination.

(d) Consultant means an individual
who serves as an advisor to an officer
or division of the Corporation, as dis-
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tinguished from an officer or employee
who carries out the agency’s duties and
responsibilities. He gives his views or
opinions on problems or questions pre-
sented him by the Corporation, but he
neither performs nor supervises per-
formance of operating functions. Ordi-
narily, he is expert in the field in
which he advises, but he need not be a
specialist. His expertness may lie in his
possession of a high order of broad ad-
ministrative, professional, or technical
experience indicating that his ability
and knowledge make his advice dis-
tinctively valuable to the agency.
(Chapter 304, Federal Personnel Man-
ual).

(e) Corporation means the Pennsylva-
nia Avenue Development Corporation,
created by the Pennsylvania Avenue
Development Corporation Act of 1972,
Pub. L. 92-578, 86 Stat. 1266 (40 U.S.C.
871).

(f) Employee means an officer or em-
ployee of the Corporation, but does not
include a special Government employee
as defined herein. The term includes
those Board Members who are deter-
mined to be officers or employees of
the executive or legislative branches of
the United States or of the District of
Columbia. The term does not include
elected officials.

(g) Executive order means Executive
Order 11222 of May 8, 1965.

(h) Expert means a person with excel-
lent qualifications and a high degree of
attainment in a professional, sci-
entific, technical, or other field. His
knowledge and mastery of the prin-
ciples, practices, problems, methods,
and techniques of his field of activity,
or of a specialized area in the field, are
clearly superior to those usually pos-
sessed by ordinarily competent individ-
uals in that activity. His attainment is
such that he usually is regarded as an
authority or as a practitioner of un-
usual competence and skill by other
persons in the profession, occupation,
or activity. (Chapter 304, Federal Per-
sonnel Manual.)

(i) Head of the agency means the
Chairman.

(J) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other institu-
tion or organization.
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(k) Special Government Employee
means an officer or employee of the
Corporation who is retained, des-
ignated, appointed or employed to per-
form, with or without compensation,
for not more than 130 days during any
period of 365 consecutive days, tem-
porary duties either on a full time or
intermittent basis (18 U.S.C. 202(a)).
The term includes those Board Mem-
bers who are appointed from private
life and required to file a statement of
financial interests with the Chairman
of the Civil Service Commission pursu-
ant to part IV of the Executive order,
or who are determined to be special
government employees of the executive
or legislative branches of the United
States or the District of Columbia.

§905.735-104 Applicability.

This part applies to each employee
and to each special Government em-
ployee of the Corporation as defined
herein and supplements the Executive
order and part 735 of title 5, Code of
Federal Regulations, promulgated by
the Civil Service Commission on em-
ployee responsibilities and conduct.

§905.735-105 Designation of counselor.

In accordance with 5 CFR 735.105(a),
the General Counsel of the Corporation
is designated to be Ethics Counselor
and shall serve as the Corporation’s li-
aison with the Civil Service Commis-
sion for matters covered in this part.

§905.735-106 Notification to employees
and special Government employees.

(a) At the time these regulations are
published, or amended, and not less
often than once annually thereafter,
the Corporation shall furnish each em-
ployee and special Government em-
ployees with a copy of the regulations.
The Administrative Officer shall insure
that each newly hired employee and
special Government employee is given
a copy of these regulations prior to or
at the time of entry on duty.

(b) All employees and special Govern-
ment employees will be advised by the
Corporation of the availability of coun-
seling regarding the provisions of this
part.

§905.735-108

§905.735-107 Review of statements of
employment and financial interests.

The Ethics Counselor of the Corpora-
tion shall review each statement of
employment and financial interests
submitted under §905.735-402 or
§905.735-403, except his own and those
statements of special Government em-
ployees who file with the Chairman of
the Civil Service Commission. When re-
view discloses a conflict between the
interests of an employee or special
Government employee of the Corpora-
tion and the performance of his serv-
ices for the Corporation, the Ethics
Counselor shall bring the conflict to
the attention of the employee or spe-
cial Government employee, grant the
individual an opportunity to explain
the conflict, and attempt to resolve it.
If the conflict cannot be resolved, the
Ethics Counselor shall forward a writ-
ten report on the conflict to the Chair-
man, recommending appropriate ac-
tion. The Chairman shall review the re-
port, solicit an explanation from the
individual, and seek resolution of the
conflict.

§905.735-108 Remedial
nary action.

and discipli-

(a) In addition to any penalties pre-
scribed by law, the Chairman, after re-
view and consideration of any expla-
nation given by an employee or special
Government employee concerning a
conflict of interest, may institute ap-
propriate remedial action to resolve or
otherwise eliminate the conflict. Ap-
propriate remedial action may include,
but is not limited to:

(1) Divestment by the employee or
the special Government employee of
the conflicting interest;

(2) Disqualification of the individual
from a particular assignment;

(3) Changes in the assigned duties of
the individual; or

(4) Disciplinary action.

(b) Where the situation warrants
some form of disciplinary action, the
Chairman may choose from a wide
range including a warning or rep-
rimand, suspension, reduction in grade
or pay, or termination of employment.
The disciplinary action selected should
reflect the character and degree of the
offense which demands such action and
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should be reasonable in light of that of-
fense.

(c) Remedial action, whether discipli-
nary or otherwise, shall be effected in
accordance with applicable laws, Exec-
utive orders, and regulations.

Subpart B—Conduct and
Responsibilities of Employees

§905.735-201 General
conduct.

(@) All employees shall conduct
themselves on the job so as to effi-
ciently discharge the work of the Cor-
poration. Courtesy, consideration, and
promptness are to be observed in deal-

standards of

ing with the public, Congress, and
other governmental agencies.
(b) All employees shall conduct

themselves off the job so as not to re-
flect adversely upon the Corporation or
the Federal service.

(c) Employee conduct shall exemplify
the highest standards of integrity. Em-
ployees shall avoid any action, whether
or not specifically prohibited by this
part, which might result in, or create
the appearance of:

(1) Using public office for private
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing complete independence or
impartiality;

(5) Making a Government decision
outside official channels; or

(6) Affecting adversely the confidence
of the public in the integrity of the
Government.

§905.735-202 Gifts, entertainment, and
favors.

Pursuant to paragraph (b) of 5 CFR
735.202, the following exceptions to the
restriction of paragraph (a) of that sec-
tion are authorized. Employees may:

(a) Accept gifts and other things of
value under circumstances which arise
from an obvious family or personal re-
lationship(s) (such as between the par-
ents, children, or spouse of the em-
ployee and the employee), when the
circumstances make it clear that it is
those relationships rather than the
business of the persons concerned
which are the motivating factors;
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(b) Accept food and refreshments of
nominal value on infrequent occasions
in the ordinary course of a luncheon,
dinner, or other meeting, or on an in-
spection tour where an employee may
properly be in attendance;

(c) Accept loans from banks or other
financial institutions on customary
terms to finance proper and usual ac-
tivities of employees, such as home
purchase;

(d) Accept unsolicited advertising or
promotional materials, such as pens,
pencils, note pads, calendars and other
items of nominal intrinsic value;

(e) Participating without payment in
privately funded activities in the
Washington metropolitan area if: (1)
An invitation is addressed to the Chair-
man or Executive Director of the Cor-
poration and approved by either of
them; (2) no provision for individual
payment is readily available; and (3)
the activities are limited to cere-
monies of interest to both the local
community and the Corporation (such
as ground breakings or openings), or
are sponsored or encouraged by the
Federal or District Government as a
matter of policy; and,

(f) Participate in widely attended
lunches, dinners, and similar gather-
ings sponsored by industrial, commer-
cial, technical and professional asso-
ciations, or groups, for discussion of
matters of interest both to the Cor-
poration and the public. Participation
by an employee at the host’s expense is
appropriate if the host is an associa-
tion or group and not an individual.

§905.735-203 Outside employment and
other activity.

As provided in 5 CFR 735.203, an em-
ployee of the Corporation may engage
in outside employment or other outside
activity not incompatible with the full
and proper discharge of the duties and
responsibilities of his Government em-
ployment. An employee who proposes
to engage in outside employment shall
report that fact in writing to his super-
visor prior to undertaking such em-
ployment.

§905.735-204 Disclosure of informa-

tion.
(a) Every employee who is involved
in the development, maintenance or
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use of Corporation records containing
information about individuals shall fa-
miliarize himself with the require-
ments and penalties of the Privacy Act
of 1974 (5 U.S.C. 552a) and Corporation
regulations (36 CFR part 903) promul-
gated thereunder concerning the utili-
zation of and access to such records.

(b) Every employee is directed to co-
operate to the fullest extent possible in
discharging the requirement of the
Freedom of Information Act (5 U.S.C.
522) and Corporation regulations pro-
mulgated thereunder (36 CFR part 902).
Every effort should be made to furnish
service with reasonable promptness to
persons who seek access to Corporation
records and information.

§905.735-205 Purchase of Government-
owned property.

Employees of the Corporation and
members of their immediate families
may purchase Government-owned per-
sonal property when it is offered for
sale by the General Services Adminis-
tration or any Federal agency other
than the Corporation (41 CFR 101-
45.302).

Subpart C—Conduct and Respon-
sibilities of Special Govern-
ment Employees

8§905.735-301 General standards of

conduct.

(a) Special Government employees of
the Corporation shall adhere to appli-
cable regulations adopted under
§904.735-102, except 5 CFR 735.203(b). In
addition, the standards of conduct set
forth in 8§§905.735-201, 905.735-204, and
905.735-205 shall apply to special Gov-
ernment employees.

(b) Special Government employees of
the Corporation may teach, lecture, or
write consistent with the provisions of
5 CFR 735.203(c).

(c) Pursuant to 5 CFR 735.305(b), the
provisions concerning gifts, entertain-
ment, and favors set forth in §905.735-
202 are hereby made applicable to spe-
cial Government employees.

§905.735-402

Subpart D—Special Standards Ap-
plicable to Certain Board
Members

§905.735-401 Standards.

Section 3(c)(8) of the Pennsylvania
Avenue Development Corporation Act
of 1972, Pub. L. 92-578, 86 Stat. 1267 (40
U.S.C. 872(c)(8)) specifies that the eight
members appointed to the Board by the
President from private life, at least
four of whom shall be residents of the
District of Columbia, ‘‘shall have
knowledge and experience in one or
more fields of history, architecture,
city planning, retailing, real estate,
construction or government.” As a re-
sult of these prerequisites for appoint-
ment of a private member to the Board
of Directors, conflicts could arise for
these Board Members as the Corpora-
tion proceeds with various develop-
ment activities. Accordingly, Board
Members should perform their respon-
sibilities for the operation and man-
agement of the Corporation consistent
with these regulations, and other appli-
cable Federal laws and regulations, and
consistent with the highest level of fi-
duciary responsibility.

§905.735-402 Advice and determina-
tion.

The Corporation’s Ethics Counselor
is readily available for consultation
when a Board Member seeks advice as
to the appropriateness of his actions in
light of this part, the Executive order,
or title 18 U.S.C., chapter 11. A Board
Member has an affirmative duty to ad-
vise the Ethics Counselor of any poten-
tial conflict of interest which may
arise with the individual’s participa-
tion in any particular matter before
the Corporation. If advised to do so,
the Board Member should submit to
the Chairman for determination the
question of whether or not the conflict
will disqualify the Board Member from
participating in the action to be taken
by the Corporation. Under the author-
ity delegated to the Chairman pursu-
ant to 18 U.S.C. 208(b), the Chairman
may find that the Board Member need
not be disqualified from participating
in the particular matter, if:
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(@) The Board Member makes a full
disclosure of the financial interest; and

(b) The Chairman furnishes him with
a written determination in advance of
the action that the interest is not so
substantial as to be deemed likely to
affect the integrity of the services
which the Government may expect
from the Board Member. Requests for
similar determinations for conflicts
posed by the financial interests of the
Chairman himself shall be submitted
to the Chairman of the Civil Service
Commission.

Subpart E—Statements of Employ-
ment and Financial Interests

§905.735-501 Form and
statements.

Statements of employment and fi-
nancial interests required to be sub-
mitted under this subpart by employ-
ees and special Government employees
shall contain the information required
in the formats prescribed by the Civil
Service Commission in the Federal
Personnel Manual.

content of

§905.735-502 Statements of employ-
ment and financial interests by em-
ployees.

(a) Employees of the Corporation in
the following named positions shall
prepare and submit statements of em-
ployment and financial interests:

(1) Executive Director;

(2) Assistant Director Legal—General
Counsel;

(3) Assistant Director/Finance;

(4) Development Director;

(5) Secretary of the Corporation Ad-
ministrative Officer;

(6) Construction Manager;

(7) Senior Architect/Planner;

(8) Chief, Real Estate Operations;

(9) Any Contracting Officer of the
Corporation; and

(10) Any employee classified as a GS-
13 or above whose duties and respon-
sibilities are such that the ethics coun-
selor determines a statement should be
filed.

(b) Each statement of employment
and financial interests required by this
section, except that of the General
Counsel, shall be submitted to the Eth-
ics Counselor, Office of the General
Counsel, Pennsylvania Avenue Devel-

36 CFR Ch. IX (7-1-97 Edition)

opment Corporation, 1331 Pennsylvania
Avenue, NW., Suite 1220 North, Wash-
ington, DC 20004. The General Counsel,
as Ethics Counselor, shall submit his
statement directly to the Chairman for
review.

(c) An employee who believes that his
position has been improperly included
in this section as one requiring the
submission of a statement of employ-
ment and financial interests may ob-
tain a review of this determination
upon a written request to the Chair-
man.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§905.735-503 Statements of employ-
ment and financial interests by spe-
cial Government employees.

All special Government employees
shall submit a statement of employ-
ment and financial interest prior to be-
ginning employment or service with
the Corporation. Each statement shall
be submitted to the Ethics Counselor,
Office of the General Counsel, Penn-
sylvania Avenue Development Corpora-
tion, 1331 Pennsylvania Avenue, NW.,
Suite 1220 North, Washington, D.C.
20004, except that the statements of
Board Members appointed from private
life shall be filed with the U.S. Civil
Service Commission.

[43 FR 60902, Dec. 29, 1978, as amended at 50
FR 45824, Nov. 4, 1985]

§905.735-504 Procedures for obtaining
statements.

(a) Upon the adopting of the regula-
tions of this part, the Ethics Counselor
shall deliver to the incumbent of each
position named in §905.735-402 and to
each special Government employee,
two copies of the appropriate form for
filing a statement of employment and
financial interests. An enclosure with
the forms shall advise that:

(1) The original of the completed
form must be returned in a sealed enve-
lope, marked ‘‘Personal—In Con-
fidence,”” to the Ethics Counselor with-
in the time specified by the Ethics
Counselor;

(2) The services of the ethics coun-
selor are available to advise and assist
in preparation of the statement;

(3) Any additions or deletions to the
information furnished must be reported
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in a supplementary statement at the
end of the calendar quarter in which
the change occurs; or in the case of a
special Government employee, at the
time the change occurs; and

(4) No later than June 30 of each
year, all special Government employ-
ees and employees required to file
under §905.735-402(a) shall file an an-
nual supplementary statement to up-
date the information previously filed.

(b) The Administrative Officer shall
be responsible for assuring that a com-
pleted statement of employment and
financial interests is obtained from
each special Government employee
prior to the beginning of employment
or service with the Corporation. The
Administrative Officer shall promptly
forward the statements to the Ethics
Counselor for review.

§905.735-505 Confidentiality of state-
ments.

The Ethics Counselor shall hold in
confidence each statement of employ-
ment and financial interests, and each
supplementary statement within his
control. Access to or disclosure of in-
formation contained in these state-
ments shall not be allowed, except as
the Commission or the Ethics Coun-
selor determine for good cause shown,
consistent with the Privacy Act of 1974
(5 U.S.C. 552a), and the regulations and
pertinent notices of systems of records
prepared by the Civil Service Commis-
sion and the Corporation in accordance
with that Act.

Subpart F—Conduct and Respon-
sibilities of Former Employ-
ees—Enforcement

AUTHORITY: 18 U.S.C. 207(j); sec. 6(5), Pub.
L. 92-578, 86 Stat. 1270 (40 U.S.C. 875)(5).

§905.737-101 Applicable provisions of
law.

Former employees of the Corporation
must abide by the provisions of 18
U.S.C. 207 and 5 CFR 737.1 through
737.25, which bar certain acts by former
Government employees that may rea-
sonably give the appearance of making
unfair use of prior Government em-
ployment and affiliations. Violation of
those provisions will give rise to Cor-
poration enforcement proceedings as

§905.737-102

provided in §905.737-102, and may also
result in criminal sanctions, as pro-
vided in 18 U.S.C. 207.

[48 FR 38233, Aug. 23, 1984]

§905.737-102 Enforcement
ings.

(a) Delegation. The Chairman of the
Corporation may delegate his or her
authority under this subpart.

(b) Initiation of disciplinary hearing.
(1) Information regarding a possible
violation of 18 U.S.C. 207 or 5 CFR part
737 should be communicated to the
Chairman. The Chairman shall prompt-
ly initiate an investigation to deter-
mine whether there is reasonable cause
to believe that a violation has oc-
curred.

(2) On receipt of information regard-
ing a possible violation of 18 U.S.C. 207,
and after determining that such infor-
mation appears substantiated, the
Chairman of the Corporation shall ex-
peditiously provide such information,
along with any comments or regula-
tions of the Corporation, to the Direc-
tor of the Office of Government Ethics
and to the Criminal Division, Depart-
ment of Justice. The Corporation shall
coordinate any investigation with the
Department of Justice to avoid
prejudicing criminal proceedings, un-
less the Department of Justice commu-
nicates to the Corporation that it does
not intend to initiate criminal prosecu-
tion.

(3) Whenever the Corporation has de-
termined after appropriate review, that
there is reasonable cause to believe
that a former employee has violated 18
U.S.C. 207 or 5 CFR part 737, it shall
initiate a disciplinary proceeding by
providing the former employee with
notice as defined in paragraph (c) of
this section.

(4) At each stage of any investigation
or proceeding under this section, the
Chairman shall take whatever steps
are necessary to protect the privacy of
the former employee. Only those indi-
viduals participating in an investiga-
tion or hearing shall have access to in-
formation collected by the Corporation
pursuant to its investigation of the al-
leged violation.

(c) Adequate notice. (1) The Corpora-
tion shall provide the former employee
with adequate notice of its intention to

proceed-
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institute a proceeding and an oppor-
tunity for a hearing.

(2) Notice to the former employee
must include:

(i) A statement of the allegations
(and the basis thereof) sufficiently de-
tailed to enable the former employee
to prepare an adequate defense;

(ii) Notification of the right to a
hearing;

(iii) An explanation of the method by
which a hearing may be requested; and

(iv) Notification that if a hearing is
not requested within thirty days of re-
ceipt of notice, the Corporation will
issue a final decision finding the al-
leged violations to have occurred.

(3) Failure to request a hearing with-
in thirty days of the receipt of notice
will be deemed an admission of the al-
legations contained in the notice and
will entitle the Corporation to issue a
final decision finding the alleged viola-
tions to have occurred.

(d) Presiding official. (1) The presiding
official at proceedings under this sub-
part shall be the Chairman, or an indi-
vidual to whom the Chairman has dele-
gated authority to make an initial de-
cision (hereinafter referred to as exam-
iner).

(2) An examiner shall be an employee
of the Corporation who is familiar with
the relevant provisions of law and who
is otherwise qualified to carry out the
duties of that position. He or she shall
be impartial. No individual who has
participated in any manner in the deci-
sion to initiate the proceedings may
serve as an examiner.

(e) Time, date and place. (1) The hear-
ing shall be conducted at a reasonable
time, date, and place.

(2) On setting a hearing date, the pre-
siding official shall give due regard to
the former employee’s need for:

(i) Adequate time to prepare a de-
fense properly; and

(ii) An expeditious resolution of alle-
gations that may be damaging to his or
her reputation.

(f) Hearing rights. A hearing shall in-
clude the following rights:

(1) To represent oneself or to be rep-
resented by counsel;

(2) To introduce and examine wit-
nesses and to submit physical evidence;

(3) To confront and cross-examine ad-
verse witnesses;

36 CFR Ch. IX (7-1-97 Edition)

(4) To present oral argument; and

(5) To receive a transcript or record-
ing of the proceedings, on request.

(g) Burden of proof. In any hearing
under this subpart, the Corporation has
the burden of proof and must establish
substantial evidence of a violation.

(h) Hearing decision. (1) The presiding
official shall make a determination ex-
clusively on matters of record in the
proceeding, and shall set forth in the
decision all findings of fact and conclu-
sions of law relevant to the matters at
issue. If the hearing is conducted by
the Chairman, the resulting written de-
termination shall be an initial deci-
sion.

(2) Within thirty days of the date of
an initial decision, either party may
appeal the decision to the Chairman.
The Chairman shall base his or her de-
cision on such appeal solely on the
record of the proceedings on those por-
tions thereof cited by the parties to
limit the issues.

(3) If the Chairman modifies or re-
verses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the examiner.

(4) If no appeal is taken from an ini-
tial decision within thirty days, the
initial decision shall become a final de-
cision.

(i) Sanctions. The Chairman shall
take appropriate action in the case of
any individual who is found to be in
violation of 18 U.S.C. 207 or 5 CFR part
737 after a final decision by:

(1) Prohibiting the individual from
making, on behalf of any other person
except the United States, any formal
or informal appearance before, or, with
the intent to influence, any oral or
written communication to, the Cor-
poration on any matter of business for
a period not to exceed five years, which
may be accomplished by directing em-
ployees of the Corporation to refuse to
participate in any such appearance or
to accept any such communication; or

(2) Taking other appropriate discipli-
nary action.

(J) Judicial review. Any person found
by the Corporation to have partici-
pated in a violation of 18 U.S.C. 207 or
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5 CFR part 737 may seek judicial re-
view of the determination in an appro-
priate United States District Court.

[48 FR 38233, Aug. 23, 1984]

PART 906—AFFIRMATIVE ACTION
POLICY AND PROCEDURE

Subpart A—Development Program

Sec.

906.1 Purpose and policy.

906.2 Definitions.

906.3 Procedures.

906.4 Formulation of affirmative action
plan.

906.5 Administration of affirmative action
plan.

906.6 Implementation.

906.7 Incentives.

906.8 Review and monitoring.

906.9 Voluntary compliance.

906.10 Confidentiality.

EXHIBIT A TO PART 906—SUGGESTED MINIMUM
GUIDELINES AND GOALS

EXHIBIT B TO PART 906—GUIDELINES FOR ES-
TABLISHING STRATEGY TO IMPLEMENT AF-
FIRMATIVE ACTION PERSONNEL PLAN

AUTHORITY: Pennsylvania Avenue Develop-
ment Corporation Act of 1972, as amended,
sec. 6(6), Pub. L. 92-578, 86 Stat. 1270 (40
U.S.C. 875(6)); E.O. 11625 (36 FR 19967) Oct. 14,
1971; title VII Civil Rights Act of 1964 (42
U.S.C. 2000e-2); Rehabilitation, Comprehen-
sive Services, and Developmental Disabil-
ities Amendments of 1978, secs. 119, 122(d)(2),
Pub. L. 95-602, 92 Stat. 2982, 2987 (29 U.S.C.
794); E.O. 12138 (44 FR 29637) May 22, 1979.

SOURCE: 44 FR 37226, June 26, 1979, unless
otherwise noted.

Subpart A—Development Program

§906.1 Purpose and policy.

(a) One of the objectives stated in the
Congressionally approved Pennsylvania
Avenue Plan—1974 is insuring that mi-
nority businesses, investors, and work-
ers have an opportunity to share in the
benefits that will occur as a result of
redevelopment. Accordingly, the Cor-
poration will take affirmative action
to assure full minority participation in
activities and benefits that result from
implementation of The Pennsylvania
Avenue Plan—1974.

(b) It is the policy of the Pennsylva-
nia Avenue Development Corporation
to foster a progessive Affirmative Ac-
tion Program that affords minorities,
women, handicapped persons, and Viet-

§906.2

nam era veterans a fair and meaningful
share in the opportunities generated by
the development activities of the Cor-
poration.

(c) It is mandatory for developers
who respond to a solicitation for pro-
posals made by the Corporation to
comply with the rules stated in subpart
A of part 906.

(d) It is mandatory for developers
who receive property interests of ten
percent (10%) or more of the area of a
development parcel from the Corpora-
tion to comply with the rules stated in
subpart A of part 906.

(e) The Corporation will encourage
any entity not described in paragraphs
(c) and (d) of this section to comply
with the requirements set forth in this
subpart A of part 906.

§906.2 Definitions.

As used in this part:

(a) Affirmative Action Plan means a
plan which at a minimum includes:

(1) A statement of the affirmative ac-
tion policy of the development team
and a list of the names of the members
of the development team including eqg-
uity investors, and identification of
minority owned businesses and inves-
tors;

(2) A contracting and purchasing
plan;

(3) A leasing plan;

(4) A personnel plan;

(5) An equity investment plan;

(6) The goals, timetables and strat-
egy for achieving the goals of the de-
veloper;

(7) A list of specific, quantifiable
committed opportunities; and

(8) Designation of an Affirmative Ac-
tion Officer.

(b) Committed Opportunity means an
opportunity set aside and committed
for the sole involvement of a woman,
minority group member, Vietnam era
veteran, handicapped person, or minor-
ity owned business, including opportu-
nities for training and equity invest-
ment.

(c) Contracting and purchasing plan
means a plan for the subject project
which at a minimun includes the fol-
lowing:

(1) A list of all minority enterprises
and minority owned businesses that
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are involved in the development pro-
posal or its implementation;

(2) An analysis of the types of con-
tracts and purchases that will be re-
quired by the development team in
order to implement the development
through and including operation of the
completed development;

(3) A list of goals and timetables by
category of purchase or contract for in-
volvement of minority owned busi-
nesses in the development process;

(4) Strategy for achieving the goals
established; and

(5) A list of committed opportunities
for the involvement of minority owned
businesses in the development process.

(d) Developer means a person partner-
ship, company, corporation, associa-
tion, or other entity that develops a
new structure on a site or substan-
tially renovates a structure on a site
within the Corporation’s development
area where the site either: (1) Has been
offered to the public by the Corpora-
tion for development, or (2) the Cor-
poration has transferred real property
rights that equal or exceed ten percent
(10%) of the area of the development
parcel.

(e) Development parcel is an area of
land established by the Corporation to
be a minimum developable site under
The Pennsylvania Avenue Plan—1974,
as amended, and The Planning and De-
sign Objectives, Controls, and Stand-
ards of the Corporation (36 CFR part
920 et seq.).

(f) Development team means the group
that submits a proposal to develop a
parcel including developers, architects,
engineers, lawyers, financial institu-
tions, insurance companies, and others
who help formulate, develop, and oth-
erwise make a proposal to the Corpora-
tion.

(g) Equity Investment Plan means a
plan for the subject project which at a
minimum includes the following:

(1) A statement as to whether or not
equity investment has been or will be
solicited to implement the subject
project;

(2) A statement as to whether or not
a joint venture has been or will be
formed to implement the subject proj-
ect;

(3) If equity investment has been so-
licited or if a joint venture has been

36 CFR Ch. IX (7-1-97 Edition)

formed, a statement of the efforts
made to involve members of minority
groups and women when these opportu-
nities were offered,

(4) If equity investment will be solic-
ited, or a joint venture will be formed,
a plan to involve members of minority
groups and women when these opportu-
nities are offered, including a list of
committed opportunities;

(5) A list of goals and a timetable for
securing participation of members of
minority groups and women in equity
investment and joint venture.

(h) Handicapped person means any
person who: (1) Has a physical or men-
tal impairment that substantially lim-
its one or more of the person’s major
life activities, (2) has a record of such
impairment.

(i) Leasing plan means a plan for the
subject project which at a mimimum
includes the following:

(1) A retail plan showing the types of
retail businesses to be included in the
project and a plan for the types of uses
for the balance of the development;

(2) Goals and methods for inclusion of
minority enterprises as tenants in the
project;

(3) Committed opportunities for leas-
ing to minority enterprises.

(J) Minority Enterprise means any en-
terprise that is either a minority
owned business or a not for profit or
non-profit organization (as defined in
26 U.S.C. 501(c)(3) or (c)(6)) and also ful-
fills one or more of the following cri-
teria:

(1) The Board of Directors or equiva-
lent policy making body is comprised
of members, a majority of whom are
minorities or women and the chief ex-
ecutive officer of the organization is a
minority group member or a woman; or

(2) The objectives of the organization
as described in its charter are substan-
tially directed toward the betterment
of minorities or women.

(k) Minority group member means any
person residing in the United States
who is Negro, Hispanic, Oriental, Na-
tive American, Eskimo, or Aleut, as de-
fined below:

(1) Negro—is an individual
Negro race of African origin;

(2) Hispanic—is an individual who is
descended from and was raised in or
participates in the culture of Spain,

of the

158



Pennsylvania Avenue Development Corporation

Portugal, or Latin America, or who has
at least one parent who speaks Spanish
or Portuguese as part of their native
culture;

(3) Oriental—is an individual of a cul-
ture, origin, or parentage traceable to
the areas south of the Soviet Union,
East of Iran, inclusive of the islands
adjacent thereto, located in the Pacific
including, but limited to, Taiwan, In-
donesia, Japan, Hawalii, and the Phil-
ippines, together with the islands of
Polynesia;

(4) Native American—is an individual
having origins in any of the original
people of North America, who is recog-
nized as an Indian by either a tribe,
tribal organization, or suitable author-
ity in the community. For purposes of
this section a suitable authority in the
community may be an educational in-
stitution, a religious organization, or a
state or Federal agency.

(5) Eskimo—is an individual having
origins in any of the original peoples of
Alaska;

(6) Aleut—is an individual having ori-
gins in any of the original peoples of
the Aleutian Islands.

() Minority owned business means a
business that is:

(1) A sole proprietorship owned by a
minority group member or a woman;

(2) A business entity at least 50 per-
cent of which is owned by minority
group members or women;

(3) A publicly owned business at least
51 percent of the stock of which is
owned by minority group members or
women;

(4) A certified minority owned busi-
ness as evidenced by a certificate satis-
factory to the Corporation’s Affirma-
tive Action Officer, and signed by the
owner or the executive officer of the
minority owned business.

For purposes of this definition, owner-
ship means that the risk of gain or loss
and the amount of control exercised
must be equivalent to the ownership
percentage.

(m) Personnel plan means a plan for
the subject project which at a mini-
mum includes the following:

(1) An analysis of participation of mi-
nority group members, women, Viet-
nam era veterans, and handicapped per-
sons in the development project includ-
ing an evaluation by category of em-

§906.3

ployment, i.e., professional and mana-
gerial, skilled, semi-skilled, trainee,
and other, and the number of employ-
ees in each category;

(2) An analysis of the salaries of mi-
nority group members, women, handi-
capped persons, and Vietnam era veter-
ans showing the relative position of
these employees with those not covered
by the Affirmative Action Plan;

(3) Goals and timetables for employ-
ment by category and salary level of
minorities, women, Vietnam era veter-
ans, and handicapped persons employed
for the development parcel;

(4) Strategy for achieving the goals
established (see Exhibit B);

(5) A list of committed opportunities
for the employment of minority group
members, women, Vietnam era veter-
ans, and handicapped persons.

(n) Vietnam era veteran means a per-
son who:

(1) Served on active duty for a period
of more than 180 days, any part of
which occurred during the Vietnam
era, and was discharged or released
therefrom with other than a dishonor-
able discharge; or

(2) Was discharged or released from
active duty for a service-connected dis-
ability if any part of such active duty
was performed during the Vietnam era.

8§906.3 Procedures.

(a) Affirmative Action Plans must be
submitted to the Corporation at the
following times:

(1) At the time a response is submit-
ted to the Corporation’s solicitation
for proposals, the response must in-
clude an Affirmative Action Plan;

(2) If a property right exceeding 10
percent of the area of the development
parcel is made available by the Cor-
poration, but without the Corporation
having made a solicitation for propos-
als, the developer must submit an Af-
firmative Action Plan within 30 days
after the start of negotiations with the
Corporation.

(b) Affirmative Action Plans will be
reviewed as follows:

(1) Each Affirmative Action Plan sub-
mitted to the Corporation will be re-
viewed by the Corporation’s Affirma-
tive Action Officer, or his designee.

(2) In the case of a developer who re-
sponds to a solicitation for proposals,
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the Affirmative Action Plan will be re-
viewed by the Affirmative Action Offi-
cer, and if the Plan is in substantial
compliance with the goals set forth in
Exhibit A, the Plan and the rec-
ommendation of the Affirmative Ac-
tion Officer will be submitted to the
Chairman of the Board for approval
prior to the Board’s final selection.

(3) In the case of a developer who re-
ceives 10 percent or more of the area of
a development parcel from the Cor-
poration, the Affirmative Action Plan
will be reviewed by the Corporation’s
Affirmative Action Officer, and if the
Plan is in substantial compliance with
the goals set forth in Exhibit A, the
Plan and the recommendation of the
Affirmative Action Officer will be sub-
mitted to the Chairman of the Board
for approval within 15 days of submis-
sion.

(4) The Chairman may approve any
Affirmative Action Plan that is not in
substantial compliance with the goals
set forth in Exhibit A, but for which
the developer has documented a genu-
ine effort to meet the goals of the regu-
lations and complied with the spirit of
the Corporation’s policy.

(5) The Chairman may, in his discre-
tion, submit any Affirmative Action
Plan to the Board of Directors for ap-
proval, if there is not substantial com-
pliance with the goals set forth in Ex-
hibit A.

(6) The review of the Affirmative Ac-
tion Plan will determine conformity
with The Pennsylvania Avenue Plan—
1974, the policy of the Corporation’s
Board of Directors, and the regulations
and guidelines set forth in this subpart
A, part 906.

(¢) Revisions: (1) The Corporation
may require a developer at any time
prior to approval of the Affirmative
Action Plan to revise the Plan for com-
pliance with the requirements of this
subpart.

(2) Each developer required to com-
ply with this subpart must submit for
approval an up-dated Affirmative Ac-
tion Plan at the commencement of
construction, at the commencement of
occupancy, and at the commencement
of operation or management of any
portion of the facility by the developer
or a related entity. Each revision of
the Affirmative Action Plan must ad-
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dress all the requirements set forth in
§906.4.

(3) The Corporation’s Affirmative Ac-
tion Officer will review all revisions
submitted to the Corporation. If the re-
vision is a substantial change from the
originally approved Plan, the review
procedures set forth in paragraph (b) of
this section will be applicable. If the
revision submitted is not a substantial
change from the originally approved
Plan, the Corporation’s Affirmative
Action Officer may approve the revi-
sion.

8§906.4 Formulation of affirmative ac-
tion plan.

(a) The developer, in formulating the
Affirmative Action Plan, should con-
sider all phases of development from
establishment of the development team
to operation and management of the
development project including each
component of the project (e.g., hotel,
retail, office, residential). The devel-
oper should also consider the personnel
profile of project contractors, sub-
contractors.

(b) For each phase and each compo-
nent, the developer should give consid-
eration to creating business and em-
ployment opportunities and committed
opportunities in the following:

(1) Equity participation;

(2) Professional and technical serv-
ices such as legal, architectural, engi-
neering, and financial;

(3) Purchasing materials and supplies
in connection with construction and
operation;

(4) Contracting for construction, op-
eration, and maintenance; and,

(5) Financing, including construction
and permanent financing, and other fi-
nancial and banking services.

§906.5 Administration of affirmative
action plan.

(a) The developer shall appoint an Af-
firmative Action Officer, and for
projects exceeding $10 million in cost,
the person appointed must have affirm-
ative action as a primary responsibil-
ity.

(b) The developer shall report to the
Corporation periodically its progress in
meeting the goals and timetables in its
Affirmative Action Plan with respect
to its contracting and purchasing plan,
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leasing plan, and committed opportuni-
ties. In meeting the reporting require-
ments the developer shall:

(1) Count an individual only once for
reporting purposes;

(2) Count an individual in the first
appropriate category as follows:

(i) Minority Group Member;

(ii) Handicapped Person;

(iii) Woman;

(iv) Vietnam Era Veteran;

(3) Report the dollar amount of con-
tracts and purchases from minority
owned businesses including sub-
contracts;

(4) In the event 10 percent or more of
the dollar amount of a contract, sub-
contract, or purchase from a minority
owned business is performed by other
than a minority owned business, the
developer shall report only the dollar
amount performed by the minority
owned business.

§906.6 Implementation.

(a) Each developer’s Affirmative Ac-
tion Plan will be incorporated into the
real estate agreement between the de-
veloper and the Corporation.

(b) Each developer shall include a
clause requiring a contracting and pur-
chasing plan and a personnel plan in
any contract exceeding $500,000.

(c) Each developer should consider
including a clause requiring a contract-
ing and purchasing plan and a person-
nel plan in any contract less than
$500,000.

(d) In order that the Corporation may
be of assistance, and to the extent
practical, the developer shall notify
the Corporation’s Affirmative Action
Officer of any failure to meet the ap-
proved Affirmative Action Plan.

(e) The Corporation, at the request of
the developer, shall provide the devel-
oper with assistance for meeting the
goals set forth in the Affirmative Ac-
tion Plan. Such assistance may be pro-
vided in the form of lists of minority
enterprises, sources for recruiting and
advertising, as well as other available
information.

§906.7 Incentives.

(a) At the request of the developer,
the Corporation may agree to deferral
of a portion of rental, not to exceed 50
percent, during construction and dur-

§906.8

ing the first year of operation follow-
ing construction of any phase of the de-
velopment project. Allowable rent de-
ferral during the construction phase
will be two percent of the total base
rent for each one percent of the value
of all construction contracts which
have been awarded to Minority Owned
Businesses, not to exceed 50 percent.
Rent deferral during the first year of
operation following construction of
any phase of the development project
will be four percent for each one per-
cent of total equity owned by minority
group members, minority owned busi-
nesses, and women.

(b) Following review of Affirmative
Action reports submitted to the Cor-
poration pursuant to §906.5(b), the Cor-
poration will determine the developer’s
compliance with the goals set forth in
the approved Affirmative Action Plan.
Compliance with the goals established
in the Plan will be measured by adding
the percentages reported including
overages in each category and dividing
that by the number of categories cov-
ered in the Plan.

(c) If 75 percent compliance is not
achieved during any rent deferral pe-
riod, the Corporation will afford the de-
veloper 120 days to achieve at least
that level of compliance. If, at the end
of that 120 day period, 75 percent com-
pliance is not achieved, all rental de-
ferral, together with interest, will be
due and payable to the Corporation on
the 10th day following receipt of writ-
ten notice that payment of the deferred
rent has been accelerated.

§906.8 Review and monitoring.

The Corporation, either by its em-
ployees, consultants, or other govern-
ment agency, shall analyze and mon-
itor compliance with the developer’s
approved Affirmative Action Plan. The
Corporation shall rely on the reports
submitted by the developer. However:

(a) Further investigation by the Cor-
poration may be undertaken if prob-
lems are brought to the attention of
the Corporation through any reliable
source, or if any formal complaints are
filed against the developer that relate
to performance of the Affirmative Ac-
tion Plan; and
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(b) The Corporation reserves the
right to audit the records of the devel-
oper that pertain to any report submit-
ted to the Corporation.

§906.9 Voluntary compliance.

The Corporation will encourage any
individual or entity not described in
§906.1(c) or (d) to submit and adopt an
Affirmative Action Plan on any devel-
opment project for which the Corpora-
tion’s review and approval is required
to determine conformity of the devel-
opment project with the The Penn-
sylvania Avenue Plan—1974. Any such
Affirmative Action Plan should accom-
pany the development plans.

§906.10 Confidentiality.

All information submitted to the
Corporation pursuant to this subpart A
will be kept confidential, except as
availability to the public may be re-
quired by the Freedom of Information
Act.

Subpart B—[Reserved]

EXHIBIT A TO PART 906—SUGGESTED
MINIMUM GUIDELINES AND GOALS

The following are suggested for consider-
ation by developers in formulation of mini-
mum affirmative action goals for the devel-
opment parcel:

(a) Equity participation—10 percent par-
ticipation by minority group members,
women, and minority owned businesses as in-
vestors in ownership of the development par-
cel.

(b) Contracts for professional and technical
services—20 percent of the dollar value of the
contracts to minority owned businesses.

(c) Persons providing professional or tech-
nical services—20 percent should be minority
group members, women, handicapped per-
sons, or Vietnam era veterans.

(d) Construction contracting—15 percent of
the total dollar value to minority owned
businesses. (In order to accomplish this goal,
the developer must require that any prime
contractor show at least 15 percent minority
subcontractors unless the prime contractor
is a minority contractor.)

(e) Construction employment should com-
ply with the Washington Plan as a mini-
mum.

(f) Purchasing—20 percent of the dollar
value of all purchases of materials and sup-
plies to minority owned businesses.

(g) Hotel employment—20 percent of all
hotel employees, 15 percent of all personnel
earning an excess of $2,000 a month (in 1978
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dollars), and 60 percent of trainees for hotel
positions should be minority group members,
women, handicapped persons, or Vietnam era
veterans.

(h) Leasing of space—15 percent of the re-
tail space should be targeted for minority
enterprises.

(i) Committed opportunities—should be
created for professional, technical, construc-
tion, hotel, or other type operations where
the representation of minority group mem-
bers, women, or handicapped persons in a
field is inconsistent with the demographic
profile of the Washington metropolitan area.

EXHIBIT B TO PART 906—GUIDELINES FOR
ESTABLISHING STRATEGY TO IMPLE-
MENT AFFIRMATIVE ACTION PERSON-
NEL PLAN

The following are suggested as the types of
activities to be considered in the develop-
ment of strategies for the affirmative action
personnel plan:

(1) ““Vigorous’ searching for qualified mi-
nority and women applicants for job open-
ings in professional and managerial posi-
tions, often including recruitment visits to
educational institutions with large minority
or female enrollments.

(2) Wide dissemination of affirmative ac-
tion policy in advertisements and employ-
ment literature.

(3) Utilization of minority media in re-
cruitment advertisements.

(4) Notification of job openings to minority
community organizations and associations.

(5) Listing of all employment openings
with compensation of under $20,000 per year
at a local office of the State Employment
Service (or union hiring hall when union
labor is required).

(6) Periodic review of minority, female,
Vietnam era veteran, and handcapped em-
ployees to identify underutilized and
unutilized skills and knowledge as well as
opportunities for reassignment.

(7) Utilization of merit promotion and on-
the-job training programs to create career
ladders or otherwise qualify minority, fe-
male, Vietnam era veteran, and handicapped
employees for advancement.

PART 907—ENVIRONMENTAL
QUALITY

Sec.
907.1
907.2

Policy.

Purpose.

907.3 Definitions.

907.4 Designation of responsible Corporation
official.

907.5 Specific responsibilities of designated
Corporation official.

907.6 Major decision points.

907.7 Determination of requirement for EIS.
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907.8 Actions that normally require an EIS.

907.9 Preparation of an EIS.

907.10 Categorical exclusions.

907.11 Actions that normally require an en-
vironmental assessment.

907.12 Preparation of an environmental as-
sessment.

907.13 Public involvement.

907.14 Corporation decision making proce-
dures.

907.15 Approval of private development pro-
posals.

907.16 Actions where lead agency designa-
tion is necessary.

APPENDIX A TO PART 907
AUTHORITY: 40 U.S.C. 875(8); 42 U.S.C. 4321.

SOURCE: 47 FR 8768, Mar. 2, 1982, unless oth-
erwise noted.

§907.1 Policy.

The Pennsylvania Avenue Develop-
ment Corporation’s policy is to:

(a) Use all practical means, consist-
ent with the Corporation’s statutory
authority, available resources, and na-
tional policy, to protect and enhance
the quality of the human environment;

(b) Ensure that environmental fac-
tors and concerns are given appropriate
consideration in decisions and actions
by the Corporation;

(c) Use systematic and timely ap-
proaches which will ensure the inte-
grated use of the natural and social
sciences and environmental design arts
in planning and decision making which
may have an impact on the human en-
vironment;

(d) Develop and utilize ecological and
other environmental information in
the planning and development of
projects implementing the Plan;

(e) Invite the cooperation and en-
courage the participation, where appro-
priate, of Federal, District of Colum-
bia, and regional authorities and the
public in Corporation planning and de-
cision-making processes, which affect
the quality of the human environment;
and

(f) Minimize any possible adverse ef-
fects of Corporation decisions and ac-
tions upon the quality of the human
environment.

§907.2 Purpose.

These regulations are prepared to
supplement Council on Environmental
Quality Regulations for implementing
the procedural provisions of the Na-
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tional Environmental Policy Act of
1969, as amended, and describe how the
Pennsylvania Avenue Development
Corporation intends to consider envi-
ronmental factors and concerns in the
Corporation’s decision making process.

§907.3 Definitions.

(a) CEQ Regulations means the regu-
lations for implementing the proce-
dural provisions of the National Envi-
ronmental Policy Act of 1969 as pro-
mulgated by the Council on Environ-
mental Quality, Executive Office of the
President, appearing at 40 CFR parts
1500-1509 (43 FR 55978-56007) and to
which this part is a supplement.

(b) The Act of October 27, 1972 or Act
means the Pennsylvania Avenue Devel-
opment Corporation Act of 1972, Pub.
L. 92-578, October 27, 1972, 86 Stat. 1266
(40 U.S.C. 871).

(c) The Plan means the Pennsylvania
Avenue Plan—1974, prepared by the
Pennsylvania Avenue Development
Corporation pursuant to the Act of Oc-
tober 27, 1972.

(d) The Corporation means the Penn-
sylvania Avenue Development Corpora-
tion, a wholly owned government cor-
poration of the United States created
by the Act of October 27, 1972.

(e) Board of Directors means the gov-
erning body of the Corporation in
which the powers and management of
the Corporation are vested by the Act
of October 27, 1972.

(f) EIS means an environmental im-
pact statement as defined in §1508.11 of
the CEQ Regulations.

(g) Final EIS means The Final Envi-
ronmental Impact Statement, dated
September 1974, prepared by the Cor-
poration on The Pennsylvania Avenue
Plan—1974.

(h) Development Area means the area
under the Corporation’s jurisdiction as
specified in section 2(f) of the Act of
October 27, 1972 and for which The Plan
has been prepared and will be imple-
mented by the Corporation.

(i) Decision Maker means the Board of
Directors, unless a delegation to the
Chairman, a member or committee of
the Board of Directors, or the Execu-
tive Director has been made by the By-
laws of the Corporation, a resolution of
the Board of Directors, or an appro-
priate written delegation of authority.
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(J) Private Developer means an indi-
vidual, firm, joint venture, or other en-
tity other than the Corporation which
seeks to construct, reconstruct, reha-
bilitate, or restore real property within
the development area.

(k) Other terms used in this part are
defined in 40 CFR part 1508 of the CEQ
Regulations.

8§907.4 Designation of responsible Cor-
poration official.

The Development Director is the Cor-
poration official responsible for imple-
mentation and operation of the Cor-
poration’s policies and procedures on
environmental quality and control.

§907.5 Specific responsibilities of des-
ignated Corporation official.

(a) Coordinate the formulation and
revision of Corporation policies and
procedures on matters pertaining to
environmental protection and enhance-
ment.

(b) Establish and maintain working
relationships with relevant govern-
ment agencies concerned with environ-
mental matters.

(c) Develop procedures within the
Corporation’s planning and decision-
making processes to ensure that envi-
ronmental factors are properly consid-
ered in all proposals and decisions in
accordance with this part.

(d) Develop, monitor, and review the
Corporation’s implementation of
standards, procedures, and working re-
lationships for protection and enhance-
ment of environmental quality and
compliance with applicable laws and
regulations.

(e) Monitor processes to ensure that
the Corporation’s procedures regarding
consideration of environmental quality
are achieving their intended purposes.

(f) Advise the Board of Directors, of-
ficers, and employees of the Corpora-
tion of technical and management re-
quirements of environmental analysis,
of appropriate expertise available, and,
with the assistance of the Office of the
General Counsel, of relevant legal de-
velopments.

(g9) Monitor the consideration and
documentation of the environmental
aspects of the Corporation’s planning
and decisionmaking processes by ap-

36 CFR Ch. IX (7-1-97 Edition)

propriate officers and employees of the
Corporation.

(h) Ensure that all environmental as-
sessments and, where required, all
EIS’s are prepared in accordance with
the appropriate regulations adopted by
the Council on Environmental Quality
and the Corporation, and are submitted
with all proposed legislation.

(i) Consolidate and transmit to ap-
propriate parties the Corporation’s
comments on EIS’s and other environ-
mental reports prepared by other agen-
cies.

() Acquire information and prepare
appropriate reports on environmental
matters required of the Corporation.
Information collection activities will
be conducted in accordance with the
Paperwork Reduction Act of 1980 and
approval of OMB will be obtained prior
to commencing such activities.

(k) Coordinate Corporation efforts to
make available to other parties infor-
mation and advice on the Corporation’s
policies for protecting and enhancing
the quality of the environment.

§907.6 Major decision points.

(a) The possible environmental ef-
fects of a proposed action or project
must be considered along with tech-
nical, economic, and other factors
throughout the decisionmaking proc-
ess. For most Corporation projects
there are three distinct stages in the
decision making process:

(1) Conceptual or preliminary stage;

(2) Detailed planning or final ap-
proval stage;

(3) Implementation stage.

(b) Environmental review will be in-
tegrated into the decision making
process of the Corporation as follows:

(1) During the conceptual or prelimi-
nary approval study stage, the respon-
sible Corporation official shall deter-
mine whether the proposed action or
project is one which is categorically
excluded, requires an environmental
assessment or an EIS.

(2) Prior to proceeding from the con-
ceptual or preliminary approval stage
to the detailed planning or final ap-
proval stage, an environmental assess-
ment and the determination as to
whether an EIS is required must be
completed.
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(3) An EIS, if determined necessary,
must be completed and circulated prior
to the decision to proceed from the de-
tailed planning stage to implementa-
tion.

§907.7 Determination of requirement
for EIS.

Determining whether to prepare an
environmental impact statement is the
first step in applying the NEPA proc-
ess. In deciding whether to prepare an
environmental impact statement, the
responsible Corporation official will de-
termine whether the proposal is one
that:

(@) Normally requires an environ-
mental impact statement.

(b) Normally does not require either
an environmental impact statement or
an environmental assessment (categor-
ical exclusion).

(c) Normally requires an environ-
mental assessment, but not necessarily
an environmental impact statement.

§907.8 Actions that normally require
an EIS.

PADC shall perform or have per-
formed an environmental assessment
to determine if a proposal requires an
environmental impact statement. How-
ever, it may be readily apparent that a
proposed action will have a significant
impact on the environment; in such
cases, an environmental assessment is
not required and PADC will imme-
diately begin to prepare or have pre-
pared the environmental impact state-
ment. To assist in determining if a pro-
posal or action normally requires the
preparation of an environmental im-
pact statement, the following criteria
and categories of action are provided.

(a) Criteria. Criteria used to deter-
mine whether or not actions or propos-
als may significantly affect the envi-
ronment and therefore require an envi-
ronmental impact statement are de-
scribed in 40 CFR 1508.27 of the CEQ
Regulations and as follows:

(1) Buildings or facades designated
for retention in the Plan will be ad-
versely affected by the proposal or ac-
tion.

(2) Traffic generated by the proposal
or action would represent a substantial
increase over the traffic projections as-
sessed in the Final EIS in the average

§907.9

daily traffic volume on avenues and
streets within the Development Area
or its environs;

(3) Air quality in the Development
Area and its environs would be sub-
stantially affected by the proposal or
action based upon the District of Co-
lumbia’s adopted standard for hydro-
carbons and carbon monoxide;

(4) Solid waste disposal generated by
a project of the Corporation or of a de-
veloper who is constructing, recon-
structing, or rehabilitating that proj-
ect, would have an adverse effect on
the capacity of the relevant solid waste
disposal facility and compliance with
“Solid Waste Management Guidelines™
of the U.S. Environmental Protection
Agency and related local and regional
controls;

(5) Public utilities have insufficient
capacity to provide reliable service to
a project within the Development Area;
and

(6) A project will be inconsistent with
major elements of the Zoning Regula-
tions of the District of Columbia as
they are applicable to the Development
Area.

(b) Categories of action. The following
categories of action normally require
an environmental impact statement:

(1) Amendments or supplements to
the Plan that constitute a ‘“‘substantial
change’” to the Plan as defined in 40
U.S.C. 874(c) of the Act.

(2) Acquisition or disposal of real
property by the Corporation not related
to any specific decision, plan, or pro-
gram adopted by the Board of Directors
of the Corporation for which an envi-
ronmental assessment or an assess-
ment and an EIS has been prepared.

(3) Legislative proposals made to
Congress.

(4) Funding and/or construction by
the Corporation or its agents or rep-
resentatives of any building, if that ac-
tivity is not consistent with the Plan
and the Final EIS.

§907.9 Preparation of an EIS.

(a) Notice of intent. When PADC de-
cides to prepare an environmental im-
pact statement, it shall publish a no-
tice of intent in the FEDERAL REGISTER
in accordance with 40 CFR 1501.7 and
1508.22 of the CEQ Regulations.
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(b) Preparation. After determining
that an environmental impact state-
ment will be prepared and publishing
the notice of intent, PADC will begin
to prepare or have prepared the envi-
ronmental impact statement. Proce-
dures for preparing the environmental
impact statement are set forth in 40
CFR part 1502, CEQ Regulations.

(c) Supplemental environmental impact
statements. PADC may supplement a
draft or final environmental impact
statement at any time. PADC shall
prepare a supplement to either the
draft or final environmental impact
statement when (1) substantial changes
are proposed to an action contained in
the draft or final EIS that are relevant
to environmental concerns or there are
significant new circumstances or infor-
mation relevant to environmental con-
cerns and bearing on the proposed ac-
tion or its impacts; or (2) actions are
proposed which relate or are similar to
other action(s) taken or proposed and
that together will have a cumulatively
significantly impact on the environ-
ment.

§907.10 Categorical exclusion.

The CEQ Regulations provide for the
categorical exclusion (40 CFR 1508.4) of
actions that do not individually or cu-
mulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact state-
ment is required for such actions.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally do not require either an envi-
ronmental impact statement or an en-
vironmental assessment include:

(1) The action or proposal is consist-
ent with the Plan or the Act, and the
environmental effects have been pre-
viously analyzed in the Final EIS, a
supplement thereto, or in an environ-
mental assessment or an EIS pre-
viously prepared; or

(2) The total estimated cost directly
attributable to the action or proposal
does not exceed $500,000; or

(3) The action or proposal is related
solely to internal administrative oper-
ations of the Corporation.

(b) List of categorical exclusions. Cat-
egories of action, identified in appendix
A (attached) have been determined by
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PADC to have no significant effect on
the human environment and are there-
fore categorically excluded from the
preparation of environmental impact
statements and environmental assess-
ments.

(c) Changes to the list of categorical ex-
clusion. (1) The PADC List of Categor-
ical Exclusion will be continually re-
viewed and refined as additional cat-
egories are identified and as experience
is gained in the categorical exclusion
process.

(2) Additional categories of exclusion
identified will be submitted to the
Chairman of the Board of Directors for
review and approval, and for amend-
ments to this part, following public
comment and review by the Council on
Environmental Quality.

§907.11 Actions that normally require
an environmental assessment.

If a proposal or action is not one that
normally requires an environmental
impact statement, and does not qualify
for categorical exclusion, PADC will
prepare or have prepared an environ-
mental assessment.

(a) Criteria. Criteria used to deter-
mine those categories of action that
normally require an environmental as-
sessment, but not necessarily an envi-
ronmental impact statement, include:

(1) Potential for minor degradation of
environmental quality;

(2) Potential for cumulative impact
on environmental quality; and

(3) Potential for impact on protected
resources.

(b) Categories of action. The following
categories of action normally require
the preparation of an environmental
assessment.

(1) Amendments to the Plan that do
not constitute a ‘“‘substantial change”’
to the Plan.

(2) Regulations promulgated by the
Corporation that have significant envi-
ronmental impact on the public or per-
sons residing in the development area
including businesses.

(3) Development proposals submitted
to the Corporation by private devel-
opers that are consistent with the Plan
and General Guidelines prepared by the
Corporation.
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(4) Activities related to the Public
Improvements Program of the Corpora-
tion for which no previous environ-
mental assessment or EIS has been pre-
pared.

(5) Contracts, work authorizations,
and master agreements related to and
implementing programs, policies, and
proposals not categorically excluded
and for which no environmental assess-
ments or for which no environmental
assessment and EIS have been pre-
viously prepared.

(6) Street closures and other re-
arrangements of public space which
were not covered in the Plan or the
Final EIS.

(7) Acquisition/disposal of personal
property by the Corporation not relat-
ed to any specific decision, plan, or
program adopted by the Board of Direc-
tors of the Corporation for which an
environmental assessment or an envi-
ronmental assessment and an EIS is re-
quired to be prepared.

(8) Proposed construction of any pub-
lic building within the development
area by any executive agency of the
United States Government, any agency
or department of the District of Colum-
bia Government, or any other public or
quasi-public entity.

§907.12 Preparation of an environ-
mental assessment.

(a) When to prepare. PADC will begin
the preparation of an environmental
assessment as early as possible after it
is determined by the responsible cor-
poration official to be required. PADC
may prepare an environmental assess-
ment at any time to assist planning
and decision-making.

(b) Content and format. An environ-
mental assessment is a concise public
document used to determine whether
to prepare an environmental impact
statement. An environmental assess-
ment aids in complying with the Act
when no environmental impact state-
ment is necessary, and it facilitates
the preparation of an environmental
impact statement, if one is necessary.
The environmental assessment shall
contain brief discussions of the follow-
ing topics:

(1) Purpose and need for the proposed
action.
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(2) Description of the proposed ac-
tion.

(3) Alternatives considered, including
the No Action alternative.

(4) Environmental effects of the pro-
posed action and alternative actions.

(5) Listing of agencies, organizations
or persons consulted.

(6) In preparation of the environ-
mental assessment, the most impor-
tant or significant environmental con-
sequences and effects on the areas list-
ed below should be addressed. Only
those areas which are specifically rel-
evant to the particular proposal should
be addressed. Those areas should be ad-
dressed in as much detail as is nec-
essary to allow an analysis of the alter-
natives and the proposal. The areas to
be considered are the following:

(i) Natural/ecological features (such
as floodplain, wetlands, coastal zones,
wildlife refuges, and endangered spe-
cies);

(ii) Air quality;

(iii) Sound levels;

(iv) Water supply, wastewater treat-
ment and water runoff;

(v) Energy requirements and con-
servation;

(vi) Solid waste;

(vii) Transportation;

(viii) Community facilities and serv-
ices;

(ix) Social and economic;

(x) Historic and aesthetic; and

(xi) Other relevant factors.

(c¢) Finding of no significant impact. If
PADC completes an environmental as-
sessment and determines that an envi-
ronmental impact statement is not re-
quired, then PADC shall prepare a find-
ing of no significant impact. The find-
ing of no significant impact shall be
made available to the public by PADC
as specified in 40 CFR 1506.6 of the CEQ
Regulations.

§907.13 Public involvement.

Interested persons may obtain infor-
mation concerning any pending EIS or
any other element of the environ-
mental review process of the Corpora-
tion by contacting the Public Informa-
tion Officer of the Corporation, 1331
Pennsylvania Avenue, NW, Suite 1220
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North, Washington, DC 20004, telephone
(202) 566-1218.

[47 FR 8768, Mar. 2, 1982, as amended at 50 FR
45824, Nov. 4, 1985]

§907.14 Corporation decision making
procedures.

To ensure that at major decision
making points all relevant environ-
mental concerns are considered by the
Decision Maker, the following proce-
dures are established.

(a) An environmental document, i.e.,
the EIS, Environmental Assessment,
Finding of No Signficant Impact, or
Notice of Intent, in addition to being
prepared at the earliest point in the de-
cision making process, shall accom-
pany the relevant proposal or action
through the Corporation’s decision
making process to ensure adequate
consideration of environmental fac-
tors.

(b) The decision maker shall consider
in its decision making process only
those decision alternatives discussed in
the relevant environmental documents.
Also, where an EIS has been prepared,
the decision maker shall consider all
alternatives described in the EIS. A
written record of the consideration of
alternatives during the decision mak-
ing process shall be maintained.

(c) Any environmental document pre-
pared for a proposal or action shall be
made part of the record of any formal
rulemaking by the Corporation.

§907.15 Approval of private develop-
ment proposals.

(a) Each development proposal sub-
mitted by a private developer to the
Corporation for its approval, unless
categorically excluded, shall require,
at a minimum, an environmental as-
sessment.

(b) The Board of Directors may not
take any approval action on a submit-
ted development proposal of a private
developer until such time as the appro-
priate environmental review has been
prepared and submitted to the Board of
Directors.

(c) At a minimum, and as part of any
submission made by a private devel-
oper to the Board of Directors for its
approval, a private developer shall
make available data and materials con-
cerning the development proposal suffi-
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cient to permit the Corporation to
carry out its responsibilities on envi-
ronmental review. When requested, the
developer shall provide additional in-
formation that the Corporation be-
lieves is necessary to permit it to sat-
isfy its environmental review func-
tions.

(d) As part of a development proposal
submission, a private developer may
submit an environmental assessment
on its development proposal.

(e) Where the responsible Corpora-
tion official determines that the prepa-
ration of an EIS is required, the EIS
shall be prepared in accordance with
part 1502 of the CEQ Regulations. The
responsible Corporation official may
set time limits for environmental re-
view appropriate to each development
proposal, consistent with CEQ Regula-
tions 40 CFR 1601.8 and 1506.10.

(f) The responsible Corporation offi-
cial shall at the earliest possible time
ensure that the Corporation com-
mences its environmental review on a
proposed development project and shall
provide to a private developer any poli-
cies or information deemed appropriate
in order to permit effective and timely
review by the Corporation of a develop-
ment proposal once it is submitted to
the Board of Directors for approval.
The official shall designate, for the
benefit of the developer, staff members
of the Corporation to advise the devel-
oper with regard to information that
may be required in order to accomplish
the Corporation’s environmental re-
view.

§907.16 Actions where lead Agency
designation is necessary.

(a) Consistent with CEQ Regulations,
§1501.5, where a proposed action by the
Corporation involves one or more other
Federal agencies, or where a group of
actions by the Corporation and one or
more other Federal agencies are di-
rectly related to each other because of
their functional interdependence or
geographical proximity, the Corpora-
tion will seek designation as lead agen-
cy for those actions that directly re-
late to implementation of the Plan and
those actions that relate solely to the
Development Area.

(b) For an action that qualifies as
one for which the Corporation will seek
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designation as lead agency, the Cor-
poration will promptly consult with
the appropriate Federal agencies such
as the National Capital Planning Com-
mission, the Department of the Inte-
rior, and the General Services Adminis-
tration to establish lead agency and co-
operating agency designations.

APPENDIX A TO PART 907

(a) Specific Corporation actions categori-
cally excluded from the requirements for en-
vironmental assessment and an EIS are:

(i) Personnel actions;

(ii) Administrative actions and operations
directly related to the operation of the Cor-
poration (e.g., purchase of furnishings, serv-
ices, and space acquisition for the Corpora-
tion offices);

(iii) Property management actions related
to routine maintenance, operation, upkeep,
etc., of real property owned by the Corpora-
tion;

(iv) Review of permit applications relating
to minor development activities in the De-
velopment Area (sign approval, interior ren-
ovations, minor exterior changes to facade,
etc.);

(v) Promulgation of development general
and square guidelines that implement the
Plan as covered by the Final EIS;

(vi) Contracts, work authorizations, pro-
curement actions directly related to and im-
plementing proposals, programs, and master
agreements for which an environmental as-
sessment or an environmental assessment
and an EIS have been prepared, or which are
related to administrative operation of the
agency;

(vii) Acquisition/disposal by lease, ease-
ment, or sale of real and personal property
owned by the Corporation subsequent to and
implementing a prior decision of the Board
of Directors for which an environmental as-
sessment or an assessment and an EIS were
prepared;

(viii) Activities directly related to and im-
plementing the Public Improvements Pro-
gram of the Corporation approved by the
Board of Directors, and which are covered by
a previously prepared environmental assess-
ment or an environmental assessment and an
EIS;

(ix) Demolition actions preparatory for de-
velopment by the Corporation, other public
agencies, or private developers subsequent to
approval of development proposals made by
the Board of Directors;

(x) Development proposal identical to the
requirements of the Plan and which was in-
cluded in an EIS previously prepared.

(b) An action which falls into one of the
above categories may still require the prepa-
ration of an EIS or environmental assess-
ment if the designated corporation official

§908.1

determines it meets the criteria stated in
§907.8(a) or involves extraordinary cir-
cumstances that may have a significant en-
vironmental effect.

PART 908—POLICY AND PROCE-
DURES TO FACILITATE THE RETEN-
TION OF DISPLACED BUSINESSES
AND RESIDENTS IN THE PENN-
SYLVANIA AVENUE DEVELOP-
MENT AREA

Subpart A—General

Sec.

908.1 Policy.
908.2 Purpose.
908.3 Definitions.

Subpart B—Preferential Right To Relocate

908.10 Criteria for Qualified Persons.

908.11 List of Qualified Persons.

908.12 Retention on the List of Qualified
Persons.

908.13 Rights of Qualified Persons.

908.14 Requirements placed on developers
that have acquired or leased real prop-
erty from the Corporation.

908.15 Requirements placed on developers
that have not acquired or leased real
property from the Corporation.

Subpart C—[Reserved]

Subpart D—Review Procedure

908.30
908.31
908.32
908.33

AUTHORITY: 40 U.S.C. 874(e); 40 U.S.C. 875(8);
40 U.S.C. 877(d).

SOURCE: 48 FR 55459, Dec. 13, 1983, unless
otherwise noted.

Request for review.

Time for filing request for review.
Review procedures.

Final determination.

Subpart A—General

§908.1 Policy.

One of the goals of The Pennsylvania
Avenue Plan—1974, as amended, (The
Plan) is the reduction of hardships ex-
perienced by businesses and residents
within the development area of the
Pennsylvania Avenue Development
Corporation (the Corporation) when
they are displaced as a result of imple-
mentation of The Plan. It is the policy
of the Corporation to provide displaced
businesses and residents with a pref-
erential opportunity to relocate within
the development area so that they may
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share in the benefits brought to the
area by the implementation of The
Plan. This rule shall not be construed
to affect the eligibility, rights or re-
sponsibilities of persons who may be
entitled to benefits provided under the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 as implemented by the Corpora-
tion (36 CFR part 904).

§908.2 Purpose.

The purpose of this rule is to:

(a) Provide a meaningful opportunity
to businesses displaced by the Corpora-
tion’s program to return to, or remain
in, the Development Area;

(b) Establish procedures and require-
ments for displaced occupants by which
they may establish and later exercise
their preferential right to return to the
Development Area;

(c) Establish procedures which the
Corporation and private Developers
must follow in providing Qualified Per-
sons with the opportunity to obtain
their preferential right to return to the
Development Area.

§908.3 Definitions.

The following definitions shall apply
to this part:

(a) Developer means a Person or team
of Persons that has received prelimi-
nary approval for a development pro-
posal or has been designated by the
Corporation as Developer pursuant to a
development competition.

(b) Development Area means the area
described in section 2 (f) of Pub. L. 92-
578, October 27, 1972, as amended (40
U.S.C. 871 (f)), and for which the Plan
has been prepared and will be imple-
mented by the Corporation.

(c) List means the List of Qualified
Persons maintained by the Corporation
as provided in §908.11(a) of this rule.

(d) Newly developed space means any
leaseable part of a new building in the
Development Area upon which con-
struction was commenced after Octo-
ber 27, 1972 or an existing building in
the Development Area which after Oc-
tober 27, 1972 underwent substantial re-
modeling, renovation, conversion, re-
building, enlargement, extension or
major structural improvement, but not
including ordinary maintenance or re-
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modeling or changes necessary to con-
tinue occupancy.

(e) Person means a partnership, com-
pany, corporation, or association as
well as an individual or family, but
does not include a department, agency,
or instrumentality of any Federal,
state, or local government.

(f) Previous location means the space
from which the Eligible Person was or
is being displaced as a result of the
Corporation’s or Developer’s acquisi-
tion of real property, or as a result of
receiving a written order to vacate
from the Corporation.

Subpart B—Preferential Right To
Relocate

§908.10 Criteria of Qualified Person.

Qualified Person is either

(a) A Person whose place of business
or residence was located in the Devel-
opment Area and was displaced from
its location by:

(1) The Corporation in connection
with the acquisition of fee title, or a
lesser interest, in the real property
containing such business or residence;
or

(2) A Developer in implementing a
development project in accordance
with the Plan; or

(b) A Person whose place of business
or residence is located in the Develop-
ment Area and who has received notice
of initiation of negotiations by the
Corporation for purchase of the real
property containing such business or
residence.

§908.11 List of Qualified Persons.

(a) The Corporation shall develop and
maintain a List of Qualified Persons
who meet the criteria of Qualified Per-
son as defined in §908.10 and who ask to
be placed on that list.

(b) The Corporation shall notify each
occupant displaced by development
provided an address is available to the
Corporation, of this policy and the pro-
cedures to be followed for placement on
the List.

() A person who wishes to be in-
cluded on the List shall notify the Cor-
poration in writing to that effect. The
notice to the Corporation shall include:

(1) The address of the Previous Loca-
tion;

170



Pennsylvania Avenue Development Corporation

(2) A short statement indicating the
nature of the Qualified Person’s occu-
pancy;

(3) The amounts and type of space oc-
cupied prior to displacement;

(4) A description of any specialized
equipment or unusual requirements for
occupancy; and

(5) A copy of the notice to vacate
from the Developer or notice of initi-
ation of negotiations from the Corpora-
tion if either of these was received by
the Qualified Person.

(d) The Corporation shall:

(1) Review the information furnished
by the Person including any notice;

(2) Request additional information, if
necessary to make a determination of
the Person’s qualifications;

(3) Determine whether the Person is
qualified to be listed, and if so place
the Person on the list; and

(4) Notify the Person of its deter-
mination.

(e) The Corporation urges that any
Person who wishes to be placed on the
List request such placement as soon as
the Person meets the criteria for Quali-
fied Person established in §908.10, and
all Persons are encouraged to do so no
later than one year of the time the
Person is displaced in order to increase
the opportunity to obtain Newly Devel-
oped Space. However, no Person shall
be denied placement on the List be-
cause such placement was not re-
quested within one year of displace-
ment.

§908.12 Retention on the List of Quali-
fied Persons.

(a) Once placed on the List, the Cor-
poration shall keep a Person on the
List until:

(1) The Corporation receives a writ-
ten request from the Qualified Person
to be removed from the List;

(2) The Qualified Person is relocated
into or has a binding lease commit-
ment for Newly Developed Space;

(3) The Qualified Person sells, trans-
fers, or merges its interest in the dis-
placed business, unless after such
change in ownership Qualified Persons
have at least fifty-one percent of the
interest in the resulting business; or

(4) The Corporation receives a mail-
ing returned from the Post Office that
the Person is not located at the known
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address and left no forwarding address,
provided that the Corporation shall re-
instate any such removed name if the
Person provides the Corporation with a
current address; or

(5) The Corporation ceases operations
upon completion of the Plan.

(b) A Qualified person relocated into
newly developed space, may only again
be placed on the List:

(1) If another branch of its business is
subsequently displaced from space
within the Development Area which is
not Newly Developed Space; and

(2) If all requirements of §908.10 of
the rule are met with regard to the
subsequent displacement.

§908.13 Rights of Qualified Persons.

(a) As provided in 8§908.14(c) and
908.15(b), each Qualified Person on the
List shall receive notices of opportuni-
ties to occupy Newly Developed Space
as opportunities become available.

(b) As provided in §§908.14(d) and
908.15(c), each Qualified Person on the
List shall be notified of any subsequent
changes in the leasing plan which are,
in the Corporation’s opinion, major.

(c) Each Qualified Person on the List,
who is interested in negotiating for oc-
cupancy of Newly Developed Space
shall, within two weeks after receiving
notice of a tenanting opportunity, pro-
vide written notice of its interest in
the tenanting opportunity to the De-
veloper, and furnish a copy of the writ-
ten notice to the Corporation.

(d) Each Qualified Person on the List
who provides a written notice of inter-
est shall have ninety days following
the Developer’s receipt of the notice of
interest for exclusive negotiations with
the Developer for occupancy of the De-
veloper’s Newly Developed Space. Dur-
ing the ninety day period the Devel-
oper, subject to §§908.14 and 908.15 of
this rule, shall not negotiate tenanting
opportunities for the same Newly De-
veloped Space requested by the Quali-
fied Person with other than Qualified
Persons.

(e) A Qualified Person’s opportunity
to occupy Newly Developed Space shall
not be limited to the square on which
its previous location was situated but
extends throughout the Development
Area. Similarly, no Qualified Person
has an absolute right to return to the
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square where previous location was sit-
uated.

(f) A Qualified Person’s opportunity
to occupy space may be exercised in
the Development Area at any time dur-
ing the Corporation’s existence, but
such opportunity may only be exer-
cised within Newly Developed Space.

(g) A Qualified Person has one oppor-
tunity to occupy Newly Developed
Space for each location in the Develop-
ment Area from which it is displaced.

(h) The Corporation cannot assure
any Qualified Person that it will be re-
located to Newly Developed Space.

§908.14 Requirements placed on devel-
opers that have acquired or leased
real property from the Corporation.

Developers who have acquired or
leased real property from the Corpora-
tion shall:

(a) Notify the Corporation, within six
months of the approval of the Devel-
oper’s building permit, of its leasing
plan and when it intends to begin seek-
ing tenants. The Developer shall in-
clude at least the following in its leas-
ing plan:

(1) The mix of uses and estimated
square footage for each use;

(2) The rentals to be charged by type
of use and location;

(3) The terms and conditions to be in-
cluded in the leases, including finan-
cial participation;

(4) The selection criteria to be used
by either the Developer or its agents;
and

(5) The projected completion and oc-
cupancy dates.

(b) Notify the Corporation of any
changes in the Developer’s leasing
plan.

(c) Send registered letters to all
Qualified Persons on the List notifying
them that the developer is seeking ten-
ants and advising them that they have
two weeks to provide the developer
with written notice of their interest
and ninety days thereafter for exclu-
sive negotiations. This letter shall in-
clude a description of the mix of uses
in the project, the rentals to be
charged by type of use and location,
the terms and conditions to be included
in leases, the projected completion and
occupancy dates, and the selection cri-
teria to be used to choose tenants. The
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Developer will furnish the Corporation
with an enumeration of the Qualified
Persons it has notified and a copy of
the letter and any attachments sent.

(d) Notify in writing each Qualified
Person whom the Developer has pre-
viously contacted of changes in the De-
veloper’s leasing plan which the Cor-
poration determines are major.

(e) Provide a ninety day period for
exclusive negotiations with Qualified
Persons, said period to commence with
the timely receipt by the Developer of
the written notice of interest from the
Qualified Person. During this period
the Developers shall:

(1) Negotiate tenanting opportunities
only with Qualified Persons who have
notified the Developer of their interest
in the opportunity;

(2) Not seek other potential tenants
or negotiate agreements to occupy the
Newly Developed Space requested by
Qualified Persons with anyone other
than those Qualified Persons who have
timely notified the Developer of their
interest in the opportunity, except
that a Developer may negotiate agree-
ments with equity partners in the
project who will become tenants or
with prime tenants; and

(3) Negotiate in good faith with inter-
ested Qualified Persons and seek to ac-
commodate them as tenants.

(f) Report to the Corporation at the
conclusion of the ninety day period of
exclusive negotiations concerning the
results of its efforts. In particular the
developer shall:

(1) State the number of responses
which it received from Qualified Per-
sons;

(2) State the number of Qualified Per-
sons with whom it has reached agree-
ment and the name of each;

(3) State the number of Qualified Per-
sons with whom it is still negotiating
and the name of each; and

(4) Describe the Developer’s negotia-
tions with each Qualified Person in-
cluding a summary of each commu-
nication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reasons why any Qualified Persons
did not meet the selection criteria.
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(g) Report to the Corporation quar-
terly thereafter until the project is
fully leased or there are no more Quali-
fied Persons interested in leasing
space, whichever first occurs, concern-
ing the results of its nogotiations with
Qualified Persons. In particular the De-
veloper shall state:

(1) The number of Qualified Persons
with whom it has reached agreement
and the name of each;

(2) The percentage of square feet of
total leasable space which it has leased
to Qualified Persons; and

(3) A description of the Developer’s
negotiations with each Qualified Per-
son including a summary of each com-
munication between the Developer and
each Qualified Person with whom
agreement has not been reached, the
Developer’s best offer to each Qualified
Person, the best offer of each Qualified
Person to the Developer, and the spe-
cific reason why the Developer deter-
mines any Qualified Person did not
meet its selection criteria.

§908.15 Requirements placed on devel-
opers that have not acquired or
leased real property from the Cor-
poration.

The Corporation shall encourage De-
velopers that do not acquire or lease
real property from the Corporation to
lease to Qualified Persons.

(a) While reviewing the Developer’s
preliminary or final plans, the Corpora-
tion shall explore the tenanting oppor-
tunities proposed by the Developer and
furnish the Developer with the List.

(b) The Corporation shall notify
those Qualified Persons on the List
who appear to be prospective tenants
for the available tenanting opportuni-
ties of this tenanting opportunity. To
the extent that such information is
available to the Corporation, these no-
tices shall specify the mix of uses in
the project, the rentals to be charged
by type of use and location, the terms
and conditions to be included in the
leases, the projected completion and
occupancy dates and the selection cri-
teria to be used in choosing tenants.

(c) The Corporation shall notify in
writing each Qualified Person whom it
has previously contacted of changes in
the Developer’s plan provided the Cor-
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poration is informed of the changes and
determines the changes are major.

(d) The Corporation shall request
that the Developer make every effort
to lease space to Persons on the List
and to report to the Corporation the
names of those Qualified Persons who
have reached an agreement with the
Developer.

Subpart C—[Reserved]

Subpart D—Review Procedure

§908.30 Request for review.

(a) Any Person aggrieved by a deter-
mination concerning placement or re-
tention on the List or any other right
under subpart B of this rule, may re-
quest that the determination be re-
viewed.

(b) The applicant’s request for re-
view, shall be in writing, shall state
the reasons for requesting review, and
shall describe the relief sought (includ-
ing all information the aggrieved per-
son believes to be relevant). The appli-
cant’s written request shall be sent to
the Director of Real Estate, Pennsylva-
nia Avenue Development Corporation,
1331 Pennsylvania Avenue, NW., Suite
1220 North, Washington, DC 20004.

[48 FR 55459, Dec. 13, 1983, as amended at 50
FR 45824, Nov. 4, 1985]

§908.31 Time for filing request for re-
view.

Any person who files a request for re-
view must do so within one year of the
date of the determination for which re-
view is sought.

§908.32 Review procedures.

(a) Upon receipt of a request for re-
view, the Director of Real Estate shall
compile all pertinent records main-
tained on the aggrieved person’s appli-
cation, including the following:

(1) Information on which the original
determination was based, including ap-
plicable regulations;

(2) Information submitted by the ap-
plicant including the request for review
and any information submitted in sup-
port of the application;

(3) Any additional information the
Director of Real Estate considers rel-
evant to a full and fair review of the
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application and which he obtains by re-
quest, investigation or research.

(b) The Director of Real Estate shall
submit the complete file together with
a summary of the facts and issues in-
volved in the application to the Chair-
man of the Board of Directors of the
Corporation or his or her designee
(Chairman or designee) within 30 days of
receipt of the request for review.

(c) The Chairman may either review
the application or designate one or
more persons from the Board of Direc-
tors or from outside the Corporation to
review the claim. During review the
Chairman or designee(s) may consult
with the Corporation’s Office of Gen-
eral Counsel to obtain advice on legal
issues arising from the claim.

§908.33 Final determination.

(a) The Chairman or designee(s) shall
make a final determination on the
claim within 45 days of receipt of the
file from the Director of Real Estate.
The final determination shall be in the
form of Findings of Fact and Conclu-
sions of Law and shall be sent to the
aggrieved person and to the Director of
Real Estate.

(b) If the applicant is determined to
have been aggrieved, the Director of
Real Estate shall promptly take appro-
priate action in accordance with the
final determination.

(c) A notice of the right to judicial
review shall be sent to the aggrieved
person with the final determination.

PART  909—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE PENNSYLVANIA
AVENUE DEVELOPMENT COR-
PORATION

Sec.
909.101 Purpose.
909.102 Application.
909.103 Definitions.
909.104—909.109 [Reserved]
909.110 Self-evaluation.
909.111 Notice.
909.112—909.129 [Reserved]
909.130 General prohibitions against dis-
crimination.
909.131—909.139 [Reserved]
909.140 Employment.
909.141—909.148 [Reserved]
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909.149 Program accessibility: Discrimina-
tion prohibited.

909.150 Program accessibility: Existing fa-
cilities.

909.151 Program accessibility:
struction and alterations.

909.152—909.159 [Reserved]

909.160 Communications.

909.161—909.169 [Reserved]

909.170 Compliance procedures.

909.171—909.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22896, June 23, 1986, unless
otherwise noted.

New con-

§909.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.

§909.102 Application.

This part applies to all programs or
activities conducted by the agency.

§909.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
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the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alocoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

§909.103

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Qualified handicapped person means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, a handicapped
person who is a member of a class of
persons otherwise entitled by statute,
regulation, or agency policy to receive
education services from the agency.

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can acheive the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture;

(3) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity; and

(4) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §909.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
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Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Devel-
opmental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

8§8§909.104—909.109 [Reserved]

§909.110 Self-evaluation.

(a) The agency shall, by August 24,
1987, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

() The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§909.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.
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§§909.112—909.129 [Reserved]

§909.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other
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arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(i) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in determin-
ing the site or location of a facility,
make selections the purpose or effect
of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activites of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§909.150

§§909.131—909.139 [Reserved]

§909.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

88909.141—909.148 [Reserved]

8§909.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§909.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§909.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
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burden of proving that compliance with
§909.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-
ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(2) Historic preservation programs. In
meeting the requirements of §909.150(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property
is not required because of §909.150(a)(2)
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or (a)(3), alternative methods of
achieving program accessibility in-
clude—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(i) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot
otherwise be made accessible; or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
October 21, 1986, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by August 22, 1989, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a mini-
mum—

(1) Identify physical obstacles in the
agency'’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§909.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
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behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

88909.152—909.159 [Reserved]

§909.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(if) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf person (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for acces-
sibility shall be used at each primary
entrance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a fun-
damental alteration in the nature of a
program or activity or in undue finan-
cial and adminstrative burdens. In
those circumstances where agency per-

§909.170

sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §909.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

88909.161—909.169 [Reserved]

§909.170 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Executive Director shall be
responsible for coordinating implemen-
tation of this section. Complaints may
be sent to the General Counsel, Penn-
sylvania Avenue Development
Corporaton, 1331 Pennsylvania Avenue,
NW., Suite 1220 North, Washington, DC
20004-1730.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.
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(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons.

(g9) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter
required by 8§909.170(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

() The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

() The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[51 FR 22894, 22896, June 23, 1986, as amended
at 51 FR 22894, June 23, 1986]
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§§909.171—909.999 [Reserved]

PART 910—GENERAL GUIDELINES
AND UNIFORM STANDARDS FOR
URBAN PLANNING AND DESIGN
OF DEVELOPMENT WITHIN THE
PENNSYLVANIA AVENUE DEVEL-
OPMENT AREA

Subpart A—General

Sec.

910.1 Policy.

910.2 Purpose.

910.3 Program administration.

Subpart B—Urban Planning and Design
Concerns

910.10 General.

910.11 Comprehensive urban planning and
design.

910.12 Development density.

910.13 Urban design of Washington, DC.

910.14 Historic preservation.

910.15 New development design.

910.16 Land use.

910.17 Pedestrian circulation system.

910.18 Vehicular circulation and storage
systems.

Subpart C—Standards Uniformly
Applicable to the Development Area

910.30 General.

910.31 High architectural quality.

910.32 Historic preservation.

910.33 Off-street parking.

910.34 Accommodations for the physically

handicapped.
910.35 Fine arts.
910.36 Energy conservation.
910.37 Fire and life safety.
910.38 Building exterior illumination.

Subpart D—Glossary of Terms

910.50
910.51
910.52
910.53
910.54
910.55
910.56
910.57
910.58
910.59
910.60
910.61
910.62
910.63
910.64
910.65
910.66
910.67

General.

Access.

Buildable area.

Building restriction line.
Build-to height.

Build-to line.
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Curb-cut.

Development.
Development parcel.
Gross floor area.

Height of development.
The Plan.
Rehabilitation.
Replication.
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Square Guidelines.
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910.68
910.69
910.70
910.71

AUTHORITY: Sec. 6(8) Pennsylvania Avenue
Development Corporation Act of 1972 (40
U.S.C. 875(8)).

SOURCE: 48 FR 36642, Aug. 23, 1982, unless
otherwise noted.

Storefront.
Structural bay.
Vault.

Weather protection.

Subpart A—General

§910.1 Policy.

(a) The Pennsylvania Avenue Devel-
opment Corporation Act of 1972, Pub.
L. 92-578, October 27, 1972, (the Act), (40
U.S.C. 871 et seq.) established the Penn-
sylvania Avenue Development Corpora-
tion (the Corporation) with jurisdiction
over the Pennsylvania Avenue Develop-
ment Area (Development Area). The De-
velopment Area is generally described
as an area in Washington DC, bounded
by Pennsylvania Avenue, NW., on the
south, East Executive Drive on the
west, 3rd Street, NW., on the east, and
E and F Streets, NW., on the north.

(b) Prior to creation of the Corpora-
tion, the deterioration of the Develop-
ment Area had an adverse impact upon
the physical, economic, and social life
of Washington, DC. The Corporation
was created as the vehicle to develop,
maintain, and use the Development
Area in a manner suitable to its cere-
monial, physical, and historic relation-
ship to the legislative and executive
branches of the Federal government, to
the governmental buildings, monu-
ments, memorials, and parks in and ad-
jacent to that area, and to the down-
town commercial core of Washington,
DC. The Corporation was directed to
prepare a development plan for the De-
velopment Area and to submit that
plan to the United States Congress.
Congress accepted that plan and di-
rected its implementation by the Cor-
poration. The Corporation through a
broad range of statutory powers has
begun this implementation process.

(c) The Pennsylvania Avenue Plan—
1974, as amended (the Plan) is a blue-
print for social, economic, and archi-
tectural rejuvenation of the Develop-
ment Area. Its goal is to make the De-
velopment Area once again a relevant
and contributing element of Washing-
ton, DC. With the implementation of

§910.3

the Plan, the Development Area will be-
come a showpiece of the Nation’s Cap-
ital, proudly displaying the successful
joint efforts of the Corporation, other
Federal and District of Columbia gov-
ernment agencies, and private entre-
preneurs.

(d) The Plan, containing the goals
and objectives for development, is sup-
plemented by various adopted policies
and programs of the Corporation. The
Plan, in conjunction with these policies
and programs, represents the basis
upon which the development and reju-
venation of the Development Area will
proceed, whether publicly or privately
inspired and accomplished. These poli-
cies and programs amplify, elaborate,
and refine the planning and urban de-
sign concepts expressed in the Plan.

§910.2 Purpose.

(a) Implementation of the Plan occurs
through two component actions: public
improvements construction and square
development. Public improvements
construction consists of implementa-
tion by the Corporation of the Public
Improvements Program which is a
comprehensive plan for the design and
construction of public amenities in
public spaces and selected thorough-
fares within the Development Area.
This program outlines the details of
roadway and sidewalk improvements,
public space configuration, and pedes-
trian amenities. Square development
consists of design and construction of
development projects primarily on city
blocks, known as squares, within the
Development Area. These development
projects are generally pursued by pri-
vate entrepreneurs with varying de-
grees of participation and involvement
by the Corporation, through such
means as land assemblage and leasing.

(b) This part 910, together with the
Square Guidelines applicable to the co-
ordinated planning area, pertains solely
to square development and specifies
the controlling mechanism for imple-
mentation of the Plan required by
Chapter Six of the Plan.

§910.3 Program administration.

(@) This part 910, together with
Square Guidelines, described below, pro-
vides interested parties with the urban
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planning and design information suffi-
cient to understand and participate in
the process of square development
within the Development Area.

(1) This part 910, General Guidelines
and Uniform Standards for Urban Plan-
ning and Design of Development, sets
forth the general planning and design
goals and objectives which govern the
implementation of the Plan, specifies
standards which are uniformly applica-
ble to all developments throughout the
Development Area, and provides a glos-
sary of defined terms applicable to this
part as well as Square Guidelines.

(2) Square Guidelines specifies detailed
urban planning and design require-
ments and recommendations which are
applicable to each particular coordi-
nated planning area, a coordinated plan-
ning area being a square, a portion of a
square, or a combination of squares.
These requirements and recommenda-
tions set forth intentions and refine-
ments of the Plan in light of the identi-
fied Planning and Design Concerns
specified in subpart B of this part 910.
Each set of Square Guidelines is adopted
by the Board of Directors, issued by
the Chairman, and is available, upon
request, at the Corporation’s office.

(3) Square Guidelines are developed in
the context of the existing environ-
ment. Several provisions in the Square
Guidelines are, therefore, established on
the basis of certain assumptions in
terms of existing buildings, a particu-
lar traffic pattern and roadway con-
figuration, a market condition for a
particular land use, etc. In the event of
a major change or casualty which
would render it impossible or imprac-
ticable to meet certain requirements of
Square Guidelines, the Corporation
would expect to develop and issue up-
to-date Square Guidelines. This state-
ment does not, of course, preclude the
Corporation from issuing amendments
to Square Guidelines from time to time
on any other basis.

(b) Pursuant to section 7(b) of the
Act, each proposal for development
within the Development Area must be
submitted to the Corporation to deter-
mine its consistency with the Plan. The
Corporation’s adopted development
policy, entitled ‘““Development Policies
and Procedures,’” sets forth the process
for this determination. In determining
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whether a development proposal is con-
sistent with the Plan, the Corporation
shall review the proposal against all
adopted Corporation programs, poli-
cies, and regulations, including:

(1) This part 910.

(2) Square Guidelines.

(3) Development Policies and Proce-
dures.

(4) Historic Preservation Plan.

(5) Energy Guidelines.

(6) Side Street Improvements Pro-
gram.

(7) Policy on Environmental Quality
and Control (36 CFR part 907).

(8) Pennsylvania Avenue Lighting
Plan.

(9) Public Improvements Program.

(10) Affirmative Action Policy and
Procedure (36 CFR part 906).

(11) Policy and Procedures to Facili-
tate Successful Relocation of Busi-
nesses and Residents within the Penn-
sylvania Avenue Development Area.

(12) All other programs, policies, and
regulations that may be approved and
adopted by the Board of Directors from
time to time.

(c) Pursuant to the Act, Federal and
District of Columbia agencies and de-
partments may exercise such existing
authority and lawful powers over urban
planning and design features of develop-
ment as are consistent with the Plan.
No department or agency may release,
modify, or depart from any feature of
the Plan without the prior approval of
the Corporation.

Subpart B—Urban Planning and
Design Concerns

§910.10 General.

To facilitate review of each develop-
ment proposal in light of the identified
urban planning and design goals of the
Plan, the following urban planning and
design concerns will be the basis upon
which the evaluation of such proposals
will be made. These concerns are also
more specifically reflected in subpart C
of this Rule, and in the requirements
and recommendations in Square Guide-
lines.

(a) Comprehensive planning and de-
sign;

(b) Development density;

(c) Urban design of Washington, DC;

(d) Historic preservation;
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(e) New development design;

(f) Land use;

(g) Pedestrian circulation sytems;
and

(h) Vehicular circulation and storage
systems.

§910.11 Comprehensive urban plan-
ning and design.

(a) All new development is conceived
as an integral part of its surroundings,
which include the remainder of the De-
velopment Area, the Mall, the Federal
Triangle, and the District’s downtown,
and should support Pennsylvania Ave-
nue’s function as a bridge between the
monumental Federal core to the south
and the District’s downtown to the
north.

(b) AIll development shall be planned
and designed to accommodate the re-
quirements and needs of historic pres-
ervation, affirmative action, business
relocation, and other concerns which
will affect the overall planning and de-
sign of a development.

(c) The design of any development
shall take into account the Plan’s pro-
posed future treatment of buildings,
squares, and pedestrian spaces in the
immediate surrounding area.

(d) The design of any development
shall be coordinated with the massing,
architectural design, servicing, pedes-
trian amenities, and uses of nearby de-
velopment as prescribed under the Plan.

(e) Any development adjacent to F
Street, NW. shall be accomplished in a
manner that will strengthen F Street
as a retail core of Washington, DC.

(f) Any development along Pennsylva-
nia Avenue shall be designed so as to
support the transformation of the Ave-
nue into an attractive and pleasant
place for residents and visitors alike,
offering pleasant places to stroll, rest,
sit and talk, eat, and shop.

(g) All development within a coordi-
nated planning area shall, to the maxi-
mum extent possible, be integrated
with regard to the off-street loading
and servicing, pedestrian features.

§910.12 Development density.

(a) Land would be developed to the
fullest extent appropriate in terms of
uses, economics, and design so that the
city’s economic life and tax base can be
enhanced.

§910.14

(b) New development shall be designed
to achieve maximum development den-
sity within the building envelope delin-
eated by specific height restrictions,
but shall also establish a compatible
and appropriate scale for historic pres-
ervation, residential and other uses,
and other urban design elements.

(c) Development density is limited by
the Zoning Regulations of the District
of Columbia and may be further re-
stricted by the Corporation in specific
coordinated planning areas, provided
that any lower density would be eco-
nomically feasible. Generally, the Plan
is structured to create high density de-
velopment west of the FBI and lower
density development east of the FBI.

(d) The density of new development
should bring new economic life—jobs,
shopping, and business opportunities—
to Pennsylvania Avenue, while also re-
inforcing existing activity both on the
Avenue and in the adjacent downtown,
both within and beyond the Develop-
ment Area.

§910.13 Urban design of Washington,
DC.

(a) Pennsylvania Avenue’s unique
role as the physical and symbolic link
between the White House and the U.S.
Capitol should be reinforced by new de-
velopment along it.

(b) To reinforce and enrich the legacy
of the L’Enfant Plan, the primary func-
tion of new development in the Develop-
ment Area is to define open spaces and
plazas, or to reinforce vistas along
major streets and thoroughfares.

§910.14 Historic preservation.

(a) The Development Area is located
almost entirely within the Pennsylva-
nia Avenue National Historic Site,
which was established to preserve the
exceptional values of Pennsylvania Av-
enue and its environs in commemorat-
ing or illustrating the history of the
United States. The Pennsylvania Ave-
nue Area achieves national historic
significance because of both its cere-
monial role in the life of the nation
and its social and economic role in the
life of the residents of Washington for
more than a century.

(b) The Historic Preservation Plan of
the Corporation sets forth the adopted
policy of the Corporation on historic
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preservation and development within
the Development Area must be consist-
ent with this policy.

(c) New construction adjacent to his-
toric structures will be required to
take into account the qualities of the
adjacent structures (with regard to
height, scale, proportion, rhythm, tex-
ture, materials, architectural detail,
and the amount of variety among the
structures with respect to these quali-
ties as well as style and date of erec-
tion) to ensure that these structures
maintain their historic or architec-
tural integrity, but will not necessarily
be required to conform to them.

(d) Wholly new construction and new
construction in conjunction with pres-
ervation will, where appropriate, take
into account the historic buildings to
remain, aiming for the highest quality
of contemporary design, consistent
with the goals and objectives of the
Historic Preservation Plan.

§910.15 New development design.

(@) AIll new development shall rep-
resent the best contemporary architec-
tural and urban planning concepts.

(b) Where new development includes or
relates to historic or architecturally
meritorious buildings which are to be
preserved, the design of the new devel-
opment should be aimed at retaining as
much of the significant fabric of the
Development Area as is possible con-
sistent with the goals of the Plan.

§910.16 Land use.

(a) Development within the Develop-
ment Area shall provide, and stimulate
in neighboring areas, more lively and
varied shopping, cultural, entertain-
ment, and residential opportunities, as
well as high quality office uses.

(b) That portion of the Development
Area west of the FBI Building is des-
ignated for commercial development,
primarily office and hotel uses with at-
tendant retail and service uses. That
portion of the Development Area east
of the FBI Building is designated for
development with residential uses, of-
fice, institutional and entertainment
uses supported by service and retail
uses.

(c) The kinds of uses and their loca-
tion within the Development Area
shall be directly related to creating a
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lively atmosphere and to promoting an
active street life throughout the day,
evening, and weekend.

(d) Introduction or expansion of re-
tail uses shall be encouraged as both
reinforcement of existing retail uses
and creation of new retail activities.

(e) While recognized as important to
the commercial life of any inner city,
uses that do not generate lively activi-
ties are discouraged from locating
along those street fronts within the
Development Area which are consid-
ered major pedestrian thoroughfares.

8§910.17 Pedestrian circulation system.

(a) An efficient, pleasant, and stimu-
lating pedestrian circulation system
shall be developed to link the compo-
nents of the Development Area with
the Mall and the city’s downtown.

(b) Pedestrian circulation systems
shall be designed to provide pedestrian
comfort and convenience, to create
more linear footage of storefront, to en-
courage recognition of the location of
various METRO stops or other mass
transit locations, and to link various
historic and architecturally significant
buildings, sites, and monuments which
are scattered throughout and beyond
the Historic Site.

(c) Curb cuts across the north side-
walk areas of Pennsylvania Avenue
shall be prohibited in order to reinforce
its importance as the major pedestrian
thoroughfare of the Development Area.

§910.18 Vehicular circulation and

storage systems.

(a) Improvement of the existing ve-
hicular storage and circulation system
is necessary in order to create the bal-
anced transportation system called for
in the Plan, which recognizes the need
to maintain air quality, to encourage
the use of mass transit, and to provide
sufficient off-street parking and load-
ing to make development economically
viable.

(b) The general policies of the Cor-
poration are as follows:

(1) To reduce impedance to traffic
movement created by service vehicles
by requiring well-integrated off-street
loading facilities in terms of location
of loading berths and access points on
a block-by-block basis;
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(2) To control the number of vehicles
in the Development Area by limiting
the number of parking spaces per devel-
opment; and

(3) To encourage the use of public
transportation by linking new develop-
ment to transit stops through the sys-
tem of pedestrian ways.

Subpart C—Standards Uniformly
Applicable to the Develop-
ment Area

§910.30 General.

In addition to the specific require-
ments and recommendations contained
in Square Guidelines for the applicable
coordinated planning area, the Stand-
ards set forth in this subpart C are uni-
formly applicable to any development
within the Development Area.

§910.31 High architectural quality.

Development must maintain a uni-
formly high standard of architecture,
representative of the best contem-
porary design and planning concepts.
Great care and sensitivity must be
shown in the architectural treatment
of new buildings, particularly in terms
of massing, facade design (including
materials, composition, and detailing),
the ground floor and sidewalk pedes-
trian environment, interior public
spaces, and provisions for pedestrian
and vehicular access. Special design
considerations for each coordinated
planning area are set forth in Square
Guidelines.

§910.32 Historic preservation.

Rehabilitation of buildings within the
Development Area, which, according to
the Plan and the Historic Preservation
Plan of the Corporation, are specified
for preservation, shall be acomplished
(a) in accordance with the Secretary of
the Interior’s ‘““‘Standards for Historic
Preservation Projects’: (36 CFR part
68), and (b) consultation with the State
Historic Preservation Officer for the
District of Columbia.

§910.33 Off-street parking.

(a) Off-street parking as a principal
use is prohibited, although off-street
parking as an accessory use in a devel-

§910.35

opment (such as a below-grade parking
garage) is permitted.

(b) AIll parking spaces shall be lo-
cated below grade level.

(¢) The minimum number of parking
spaces shall be provided in accordance
with DC Zoning Regulations.

(d) The maximum number of parking
spaces permitted by PADC for a devel-
opment may not exceed the aggregate
of the number of spaces allowed for
each use within the development. The
schedule of limitations for parking
spaces is as follows:

(1) Hotel: One parking space for each
four sleeping rooms or suites;

(2) Places of public assemblage other
than hotels: (i.e., arena, armory, thea-
ter, auditorium, community center,
convention center, concert hall, etc.)
one parking space for each ten seats of
occupancy capacity for the first 10,000
seats plus one for each 20 seats above
10,000: Provided, that where seats are
not fixed, each seven square feet of
gross floor area usable for seating shall
be considered one seat;

(3) Retail, trade, and service estab-
lishments: one parking space for each
750 square feet of gross floor area;

(4) Residential: One parking space for
each 1.2 units;

(5) Offices: One parking space for
each 1,800 square feet of gross floor area.

§910.34 Accommodations for the phys-
ically handicapped.

(a) Every development shall incor-
porate features which will make the de-
velopment accessible by the physically
handicapped. The standards in the
““American Standard Specifications for
Making Buildings and Facilities Acces-
sible to, and Usable by the Physically
Handicapped,” published by the Amer-
ican National Standards Institute, Inc.
(ANSI A 117.1-1961 (1971)), are rec-
ommended.

(b) Where a development includes a
historic structure, the Advisory Coun-
cil on Historic Preservation’s policy,
“Supplementary Guidance—Handi-
capped Access to Historic Properties,”
(45 FR 9757, Feb. 13, 1980), should be ob-
served.

§910.35 Fine arts.

Fine arts, including sculpture, paint-
ings, decorative windows, bas-reliefs,
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ornamental fountains, murals, tap-
estries, and the like, should be included
in each development. PADC encourages
commissions for original works of art
which are appropriate for the develop-
ment. For information and guidance, a
reasonable expenditure for fine arts is
deemed to be one half of one percent of
the total construction cost of the devel-
opment.

§910.36 Energy conservation.

All new development shall be designed
to be economical in energy consump-
tion. The Energy Guidelines of the Cor-
poration, and the District of Columbia
Energy Conservation Code Act of 1979
and its implementing regulations set
forth the appropriate standards to be
observed.

§910.37 Fire and life safety.

As a complementary action to satis-
fying required District of Columbia
codes related to fire safety, it is highly
recommended that all new development
be guided by standards of the NFPA
Codes for fire and life safety and that
all buildings be equipped with an ap-
proved sprinkler system.

§910.38 Building exterior illumination.

Exterior illumination of a building
shall be in conformance with the stand-
ards specified in the Pennsylvania Ave-
nue Lighting Plan of the Corporation.

Subpart D—Glossary of Terms

8§910.50 General.

The definitions appearing in this
Glossary of Terms are applicable to
this part 910 and to the Square Guide-
lines. In addition, definitions appearing
in section 1201 of the Zoning Regula-
tions of the District of Columbia are
also applicable. Where a conflict be-
tween this subpart and section 1201 of
the Zoning Regulations arises in termi-
nology or interpretation, this subpart
shall be controlling.

§910.51 Access.

Access, when used in reference to
parking or loading, means both ingress
and egress.
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§910.52 Buildable area.

Buildable area means that portion of
the established development parcel
which can be devoted to buildings and
structures. Generally, this area is
bounded by any applicable building re-
striction lines, right-of-way lines and de-
velopment parcel lines. It shall be the
buildable area of a development parcel
rather than ‘“‘lot,” as it is established
in the DC Zoning Regulations, that
will be utilized to establish the maxi-
mum gross floor area of a development
within specified portions of the Devel-
opment Area.

§910.53 Building restriction line.

Building restriction line means a line
beyond which an exterior wall of any
building of a development may not be
constructed or project, except that ar-
chitectural articulation, minor archi-
tectural embellishments, and sub-
surface projections are permitted.

§910.54 Build-to height.

Build-to height means a specified min-
imum height of development to which
the exterior wall of a building in a de-
velopment must rise. Minor deviations
from the build-to height for architec-
tural embellishments and articulations
of the cornice and roof level are per-
mitted, unless otherwise prohibited by
the applicable Square Guidelines or the
District of Columbia’s codes and regu-
lations.

§910.55 Build-to line.

Build-to line means a line with which
the exterior wall of a building in a de-
velopment is required to coincide. Minor
deviations from the build-to line for
such architectural features as weather
protection, recesses, niches, ornamental
projections, entrance bays, or other ar-
ticulations of the facade are permitted,
unless otherwise prohibited by the ap-
plicable Square Guidelines or the Dis-
trict of Columbia’s codes and regula-
tions.

§910.56 Coordinated planning area.

Coordinated planning area means a
Square, portion of a Square, or group
of Squares that is composed of one or
more development parcels and is treated
as a unit under Square Guidelines in
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order to achieve comprehensive plan-
ning and design.

§910.57 Curb-cut.

Curb-cut means that portion of the
curb and sidewalk over which vehicular
access is allowed. The number of access
lanes for each curb-cut shall be speci-
fied in each set of Square Guidelines.

§910.58 Development.

Development means a structure, in-
cluding a building, planned unit devel-
opment, or project resulting from the
process of planning, land acquisition,
demolition, construction, or rehabilita-
tion consistent with the objectives and
goals of the Plan.

§910.59 Development parcel.

Development parcel means an area of
land established by the Corporation to
be a minimum site on which a develop-
ment may occur under the Plan and any
applicable Square Guidelines adopted by
the Corporation. A development parcel
does not need to be under the owner-
ship of a single individual or entity. A
proposal for a development parcel may
be formulated by any number of indi-
viduals or entities, so long as it accom-
modates the needs and requirements of
affirmative action, historic preserva-
tion and other policies of the Corpora-
tion, and at the same time responds to
the goals of comprehensive planning
and design for that particular coordi-
nated planning area.

8§910.60 Gross floor area.

Gross floor area is defined in section
1201, Zoning Regulations of the District
of Columbia and generally means the
sum of the gross horizontal areas of the
several floors from the ground floor up
of all buildings of a development occur-
ring on a lot. Gross floor area shall be
measured from the exterior faces of ex-
terior walls and from the center line of
walls separating two buildings.

§910.61 Height of development.

Height of development means the ver-
tical distance measured from a speci-
fied point at the curb level to the high-
est point of the roof or parapet of the
development, whichever is higher, exclu-
sive of all roof structures except as oth-
erwise specified.

§910.66

§910.62 The Plan.

The Plan means The Pennsylvania
Avenue Plan—1974, as amended, and
prepared pursuant to Pub. L. 92-578, 86
Stat. 1266 (40 U.S.C. 871), and the docu-
ment which sets forth the development
concepts upon which this part 910 and
Square Guidelines are based.

§910.63 Rehabilitation.

Rehabilitation means the process of
adapting improvements on real prop-
erty to make possible an efficient con-
temporary use achieved by means of a
combination of construction, repair, or
alteration, as well as restoration and
replication of those portions and fea-
tures of the property that are signifi-
cant to its historic, architectural, and
cultural values, consistent with the
goals and objectives of the Plan.

§910.64 Replication.

Replication means the process of
using modern methods and materials
to reproduce the exact form and details
of a vanished building, structure, ob-
ject, or portion thereof, as it appeared
at a particular period of time, and con-
sistent with the objectives and goals of
the Plan.

8§910.65 Restoration.

Restoration means the process of ac-
curately recovering the form and de-
tails of a property as they appeared at
a particular period of time by means of
removal of later work and the replace-
ment of missing original work, consist-
ent with the objectives and goals of the
Plan.

§910.66 Sidewalk setback.

Sidewalk setback means that area be-
tween a building restriction line and the
right-of-way of a street into which pro-
jections except architectural articula-
tions, minor architectural embellish-
ments, and subsurface structures, are
prohibited. The area is to be dedicated
to open space activities related to the
public improvements program of the
Pennsylvania Avenue Development
Corporation. Subsurface structures
may intrude into the area if they are in
compliance with the Square Guidelines.
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§910.67 Square guidelines.

Square Guidelines establish the Cor-
poration’s specific intent with regard
to design and development objectives
relative to each individual coordinated
planning area.

§910.68 Storefront.

Storefront means the street level
frontage relating to a single establish-
ment.

§910.69 Structural bay.

Structural bay means the distance or
span from one vertical structural mem-
ber fronting on a street to the imme-
diately adjacent vertical structural
member fronting on the same street.

36 CFR Ch. IX (7-1-97 Edition)

§910.70 Vault.

A vault means an enclosure of space
beneath the surface of the public space
or sidewalk setback, except that the
term vault shall not include public util-
ity structures.

§910.71 Weather protection.

Weather protection means a seasonal
or permanent shelter to protect pedes-
trians from sun or precipitation, con-
sisting of arcades, canopies, awnings,
or other coverings.

PARTS 911—999 [RESERVED]
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CHAPTER X—[RESERVED]

EDITORIAL NOTE: Chapter X, Commission of Fine Arts was vacated at 51 FR
23056, June 25, 1986. The existing regulations formerly codified as parts 1000 and
1002 were redesignated as parts 2105 and 2106, respectively, in title 45, chapter
XXI.
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Subpart A—General

§1120.1 Purpose and scope of this
part.

This part contains the general rules
of the Architectural and Transpor-
tation Barriers Compliance Board for
public access to Board records. These
regulations implement 5 U.S.C. 552, the
Freedom of Information Act, as amend-
ed, and the policy of the Board. It is
the Board’s policy to disseminate infor-
mation on matters of interest to the
public and to disclose on request all in-
formation contained in records in its
custody insofar as is compatible with
the discharge of its responsibilities and
consistent with the law. This part sets
forth generally the categories of
records accessible to the public, the
types of records subject to prohibitions
or restrictions on disclosure, and the
places and procedures to obtain infor-
mation from records in the custody of
the A&TBCB.

§1120.2 Definitions.

For the purposes of this part:

(a) A&TBCB or Board means the Ar-
chitectural and Transportation Bar-
riers Compliance Board.

(b) A&TBCB record or record means
any document, writing, photograph,
sound or magnetic recording, drawing
or other similar thing by which infor-
mation has been preserved, from which
the information can be retrieved and
copied, and which is, was, or is alleged
to be wunder the control of the
A&TBCB.

(1) The term includes—

(i) Informal writings such as hand-
written notes and drafts;

(if) Information preserved in a form
which must be translated or deciphered
by machine in order to be intelligible
to humans;

(iii) Records which were created or
acquired by the A&TBCB, its members,
its employees, its members’ employees,
or persons acting on behalf of its mem-
bers, by use of A&TBCB funds or in the
course of transacting official business
for the A&TBCB.

(2) The term does not include—
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(i) Materials which are legally owned
by an A&TBCB member, employee, or
member’s employee or representative
in his or her purely personal capacity;
and

(if) Materials published by non-Fed-
eral organizations which are readily
available to the public, such as books,
journals, standards, and periodicals
available through reference libraries,
even if such materials are in the
A&TBCB'’s possession.

(c) The terms agency, person, party,
rule, rulemaking, order, and adjudication
have the meanings given in 5 U.S.C.
551, except where the context dem-
onstrates that a different meaning is
intended, and except that for purposes
of the Freedom of Information Act the
term agency as defined in 5 U.S.C. 551
includes any executive department,
military department, Government cor-
poration, Government controlled cor-
poration, the United States Postal
Service, or other establishment in the
executive branch of the Government
(including the Executive Office of the
President) or any independent regu-
latory agency.

(d) A government record under the
control of the A&TBCB means that the
record is subject to the free disposition
of the A&TBCB. This includes keeping
the record available for governmental
use as required and protecting, preserv-
ing, and exercising such control over it
as may be necessary for that purpose.
Control of a record is not synonymous
with, and does not require, actual
physical possession of the record.

(e) Request means a request to inspect
or obtain a copy of one or more
records.

(f) Requestor means any person who
submits a request to the A&TBCB.

(g9) Public member means a member
appointed by the President from among
members of the general public.

(h) Direct Costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not

§1120.2

included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(i) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Agencies should en-
sure that searching for material is
done in the most efficient and least ex-
pensive manner so as to minimize costs
for both the agency and the requester.
For example, agencies should not en-
gage in line-by-line search when mere-
ly duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. Search should be distinguished,
moreover, from review of material in
order to determine whether the mate-
rial is exempt from disclosure (see
paragraph (k) of this section). Searches
may be done manually or by computer
using existing programming.

(J) Duplication refers to the process of
making a copy of a document nec-
essary to respond to an FOIA request.
Such copies can take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others. The copy provided must
be in a form that is reasonably usable
by requesters.

(k) Review refers to the process of ex-
amining documents located in response
to a request that is for a commercial
use (see paragraph (I) of this section) to
determine whether any portion of any
document located is permitted to be
withheld. It also includes processing
any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(I) Commercial Use Request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, agencies must determine the use
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to which a requester will put the docu-
ments requested. Moreover, where an
agency has reasonable cause to doubt
the use to which a requester will put
the records sought, or where that use is
not clear from the request itself, agen-
cies should seek additional clarifica-
tion before assigning the request to a
specific category.

(m) Educational Institution refers to a
preschoool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(n) Non-Commercial Scientific Institu-
tion refers to an institution that is not
operated on a commercial basis as that
term is referenced in paragraph (I) of
this section, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(0) Representative of the News Media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription
by the general public. These examples
are not intended to be all-inclusive.

Moreover, as traditional methods of
news delivery evolve (e.g., electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media would be included in
this category. In the case of freelance
journalists, they may be regarded as
working for a news organization if they
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract
would be the clearest proof, but agen-
cies may also look to the past publica-
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tion record of a requester in making
this determination.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987; 55 FR 2519, Jan. 25,
1990]

§1120.3 Existing records.

All existing A&TBCB records are sub-
ject to routine destruction according
to standard record retention schedules.

Subpart B—Published Information

§1120.5 Information published in the
FEDERAL REGISTER.

(a) General. In accordance with the
provisions of 5 U.S.C. 552(a)(1), basic in-
formation concerning the organization,
operations, functions, substantive and
procedural rules and regulations, offi-
cials, office locations, and allocation of
responsibilities for functions and pro-
grams of the A&TBCB is published in
the FEDERAL REGISTER for the guidance
of the public. This information in-
cludes—

(1) Description of the A&TBCB’s or-
ganization and the established places
at which, the employees from whom,
and the methods whereby the public
may obtain information, make submit-
tals or requests, or obtain decisions;

(2) Statements of the general course
and method by which the A&TBCB’s
functions are channeled and deter-
mined, including the nature and re-
quirements of all formal and informal
procedures available;

(3) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports, or examinations;

(4) Substantive rules of general appli-
cability adopted as authorized by law,
and statements of general policy or in-
terpretations of general applicability
formulated and adopted by the
A&TBCB, and

(5) Each amendment, revision, or re-
peal of the foregoing. Indexes to the
FEDERAL REGISTER are published in
each daily issue and compiled cur-
rently on a monthly, quarterly, and an-
nual basis. Copies of the FEDERAL REG-
ISTER and its indexes are available in
many libraries and may be purchased
from the Superintendent of Docu-
ments, Government Printing Office,
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Washington, DC 20402. No formal re-
quest to examine documents in the
FEDERAL REGISTER is necessary to in-
spect them at the place where they are
kept. Materials incorporated by ref-
erence in the FEDERAL REGISTER are
available for inspection in A&TBCB of-
fices.

(b) Code of Federal Regulations. Title
36 of the Code of Federal Regulations,
which is republished and updated annu-
ally, contains a compilation of docu-
ments published by the A&TBCB in the
FEDERAL REGISTER which set forth sub-
stantive and procedural rules and regu-
lations of the A&TBCB and statements
of general policy or interpretations of
general applicability formulated and
adopted by the Board. Copies of the
Code of Federal Regulations are avail-
able in many libraries and may be pur-
chased from the Superintendent of
Documents. Reference copies main-
tained in offices of the A&TBCB are
available for examination without for-
mal request.

(c) Effect of nonpublication. Except to
the extent that a person has actual and
timely notice of its terms, no person
may in any manner be required to re-
sort to, or be adversely affected by, any
procedure or matter required to be pub-
lished in the FEDERAL REGISTER, but
not so published. For the purposes of
this paragraph, material that is rea-
sonably available to the class of per-
sons affected by it is considered to be
published in the FEDERAL REGISTER if
it has been incorporated by reference
in the FEDERAL REGISTER with the ap-
proval of the Director of the Federal
Register.

§1120.6 Information in A&TBCB publi-
cations.
(a) General. Copies of information

material shall be available upon oral or
written request so long as an adequate
supply exists. These informational ma-
terials include press releases, pam-
phlets, and other materials ordinarily
made available to the public without
cost as part of a public information
program, and reprints of individual
parts of the Code of Federal Regulations
or FEDERAL REGISTER relating to pro-
grams affecting substantial segments
of the general public. Copies of infor-
mational publications of the A&TBCB

§1120.11

which may be purchased from the Su-
perintendent of Documents may be in-
spected in those offices of the A& TBCB
in which reference copies are available.
Compliance with the formal procedures
provided in this part for obtaining ac-
cess to A&TBCB records is not nec-
essary for access to the materials de-
scribed in this paragraph.

(b) Published indexes. The informa-
tional publications available from the
A&TBCB may include indexes to mate-
rials published or contained in its
records. They will include the current
indexes required by the Freedom of In-
formation Act to be maintained and
made available for inspecting and
copying, except as otherwise provided
by published order, as noted below.
These indexes provide identifying in-
formation for the public as to—

(1) Final opinions and orders made in
the adjudication of cases;

(2) Sstatements of policy and interpre-
tations adopted but not published in
the FEDERAL REGISTER; and

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.

As promptly as possible after adoption
of this part, these indexes will be made
available to members of the public.
Thereafter, updated indexes or supple-
ments shall be published at least quar-
terly. However, the Board may deter-
mine by order published in the FED-
ERAL REGISTER that publication of an
index is unnecessary and impractica-
ble. In that case the Board shall pro-
vide copies of the index on request at a
cost not to exceed the direct cost of du-
plication.

Subpart C—Records Available for
Public Inspection and Copy-
ing, Documents Published
and Indexed

§1120.11 Records available for inspec-
tion.

Except for those categories of mate-
rials listed in paragraph (a) of this sec-
tion, paragraphs (a) (1) through (9) of
§1120.41 the following materials are
available for public inspection and
copying during normal business hours
at the Washington office of the
A&TBCB:
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§1120.12

(a) Final opinions and orders made in
the adjudication of cases;

(b) Statements of policy and inter-
pretations which have been adopted
under the authority of the A&TBCB
and are not published in the FEDERAL
REGISTER,;

(c) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(d) A record of the final votes of each
member of the Board in every Board
proceeding;

(e) Current indexes providing identi-
fying information for the public as to
the materials made available under
paragraphs (a) through (d) of this sec-
tion.

(f) All papers and documents made a
part of the official record in adminis-
trative proceedings conducted by the
A&TBCB in connection with the issu-
ance, amendment, or revocation of
rules and regulations or determina-
tions having general applicability or
legal effect with respect to members of
the public or a class of the public.

(g) After a final order is issued in any
adjudicative proceeding conducted by
the A&TBCB, all papers and documents
made a part of the official record of the
proceeding. (The official docket is kept
in the office of the administrative law
judge hearing the case until a final
order is issued.)

§1120.12 Indexes to certain records.

Current indexes are normally avail-
able to the public in published form as
provided in §1120.11. These indexes,
whether or not published, are made
available for inspection and copying on
request. If published copies of a par-
ticular index are at any time not avail-
able or if publication of the index has
been determined to be unnecessary and
impracticable by order published in the
FEDERAL REGISTER, copies of the index
will be furnished on request. (See
§1120.6(b), Published indexes.)

§1120.13 Effect of nonavailability.

Any material listed in paragraph (a)
of this section that is not indexed as
required by §1120.11(e) and §1120.12,
may not be cited, relied on, or used as
precedent by the Board to adversely af-
fect any member of the public unless
the person against whom it is cited, re-
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lied on, or used has had actual and
timely notice of the material.

Subpart D—Information Available
Upon Request

§1120.21 Policy on
records.

(a) It is the policy of the A&TBCB to
make information available to the pub-
lic to the greatest extent possible in
keeping with the spirit of the Freedom
of Information Act. Therefore, all
records of the A&TBCB, except those
that the A&TBCB specifically deter-
mines must not be disclosed in the na-
tional interest, for the protection of
private rights, or for the efficient con-
duct of public business to the extent
permitted by the Freedom of Informa-
tion Act, are declared to be available
for public inspection and copying as
provided in this part. Each member and
employee of the A&TBCB is directed to
cooperate to this end and to make
records available to the public prompt-
ly and to the fullest extent consistent
with this policy. A record may not be
withheld from the public solely be-
cause its release might suggest admin-
istrative error or embarrass a member
or employee of the A&TBCB.

(b) Subject to §1120.51, any non-
exempt A&TBCB record is available to
the public upon request regardless of
whether the requestor shows any jus-
tification or need for the record.

(c) An A&TBCB office may waive the
procedures on this subpart in favor of
the requestor, for reasons of the public
interest, simplicity, or speed.

(d) If a requested record contains
both exempt and nonexempt material,
the nonexempt material shall be dis-
closed, after the exempt material has
been deleted in accordance with
§1120.42.

disclosure of

§1120.22 Requests to which this sub-
part applies.

(a) This subpart applies to any writ-
ten request (other than a request made
by another Federal agency) received by
the A&TBCB, whether or not the re-
quest cites the Freedom of Information
Act, 5 U.S.C. 552, except with respect to
records for which a less formal disclo-
sure procedure is provided specifically
in this part.
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(b) Any written request to the
A&TBCB for existing records prepared
by the A&TBCB for routine public dis-

tribution, e.g., pamphlets, copies of
speeches, press releases, and edu-
cational materials, shall be honored.

No individual determination under
§1120.32 is necessary in these cases,
since preparation of the materials for
routine public distribution itself con-
stitutes that a determination that the
records are available to the public.

(c) This subpart applies only to rec-
ords that exist at the time the request
for information is made. (See §1120.3,
Existing records.)

§1120.23 Where requests for agency
records must be filed.

A written request for records must be
filed with the A&TBCB Freedom of In-
formation Officer, Suite 501, 1111 18th
Street NW., Washington, DC 20036. Re-
quests may be mailed to that address
or filed in person at that address dur-
ing the A&TBCB’s normal business
hours.

[45 FR 80976, Dec. 8, 1980, as amended at 55
FR 2520, Jan. 25, 1990]

§1120.24 Misdirected written requests;
oral requests.

(a) The A&TBCB cannot assure that a
timely for satisfactory response under
this subpart will be given to written re-
quests that are addressed to A&TBCB
offices, members, or employees other
than the Freedom of Information Offi-
cer listed in §1120.23. Any A&TBCB
member or employee who receives a
written request for inspection or dis-
closure of A&TBCB records must
promptly forward a copy of the request
to the Freedom of Information Officer,
by the fastest practicable means, and
must, if appropriate, commence action
under §1120.32.

(b) While A&TBCB members and em-
ployees will attempt in good faith to
comply with oral requests for inspec-
tion or disclosure of A&TBCB records,
by telephone or otherwise, these re-
quests are not required to be processed
in accordance with this subpart.

§1120.25 Form of requests.

A request must be in writing, must
reasonably describe the records sought
in a way that will permit their identi-

§1120.26

fication and location, and must be ad-
dressed to the address set forth in
§1120.23, but otherwise need not be in
any particular form. Each request
under the Freedom of Information Act
should be clearly and prominently
identified by a legend on the first page,
such as ““Freedom of Information Act
Request.” The envelope in which the
request is sent should be prominently
marked with the letters “FOIA.” It is
helpful, but not necessary, for the re-
questor to include his or her phone
number and the reason for the request.
A request may state the maximum
amount of fees which the requester is
willing to pay. Under §1120.33(d), the
failure to state willingness to pay fees
as high as are anticipated by the
A&TBCB will delay running of the time
limit and delay processing of the re-
quest, if the responsible official antici-
pates that the fees chargeable may ex-
ceed $250.00.

[45 FR 80976, Dec. 8, 1980, as amended at 52
FR 43195, Nov. 10, 1987]

§1120.26 Deficient descriptions.

(a) If the description of the records
sought in the request is not sufficient
to allow the A&TBCB to identify and
locate the requested records, the office
taking action under §1120.32 must no-
tify the requestor (by telephone when
practicable) that the request cannot be
further processed until additional in-
formation is furnished.

(b) The A&TBCB must make every
reasonable effort to assist the reques-
tor in formulating his or her request. If
a request is described in general terms
(e.g., all records having to do with a
certain area), the A&TBCB office tak-
ing action under §1120.32 may commu-
nicate with the requestor (by telephone
when practicable) with a view toward
reducing the administrative burden of
processing a broad request and mini-
mizing the fee payable by the reques-
tor. Such attempts must not be used as
a means to discourage requests, but
rather as a means to help identify with
more specificity the records actually
sought.
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§1120.31

§1120.31 A&TBCB receipt of requests;
responsibilities of Freedom of Infor-
mation Officer.

(a) Upon receipt of a written request,
the Freedom of Information Officer
must mark the request with the date of
receipt and must attach to the request
a control slip indicating the Request
Identification Number and other perti-
nent administrative information. The
Freedom of Information Officer must
immediately forward the request and
control slip to the A&TBCB office
which the FOIA Officer believes to be
responsible for maintaining the records
requested. The Freedom of Information
Officer must retain a full copy of the
request and control slip and must mon-
itor the handling of the request to en-
sure a timely response.

(b) The Freedom of Information Offi-
cer must maintain a file concerning
each request received. The file must
contain a copy of the request, initial
and appeal determinations, and other
pertinent correspondence and records.

(c) The Freedom of Information Offi-
cer must collect and maintain the in-
formation necessary to compile the re-
ports required by 5 U.S.C. 552(d).

§1120.32 A&TBCB action on requests.

(a) The FOIA Officer is delegated the
authority to issue initial determina-
tions concerning records which he or
she believes are in the custody of a
Board member, an employee of a mem-
ber’s agency, or an employee of a pub-
lic member. When the FOIA Officer re-
ceives such a request, he or she shall
forward it to the member, employee of
a member agency, or employee of a
public member whom the FOIA Officer
believes to have custody of the records,
requesting the records. The person to
whom the request is forwarded shall,
within three days of receipt of the
FOIA Officer’s request, either furnish
the records requested to the FOIA Offi-
cer or inform the FOIA Officer of the
time when they will be furnished. The
FOIA Officer shall then determine
whether or not to disclose the docu-
ments. For purposes of such requests
and their processing under this sub-
part, the FOIA Officer is considered the
office handling the requests.

(b) Heads of staff offices are dele-
gated the authority to issue initial de-
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terminations, other records which are
in their respective custody.

(c) Whenever an A&TBCB office re-
ceives a request forwarded by the FOIA
Officer, the office should:

(1) Take action under §1120.26, if re-
quired, to obtain a better description of
the records requested;

(2) Locate the records as promptly as
possible, or determine that:

(i) The records are not known to
exist; or

(ii) They are
A&TBCB office; or

(iii) They are located at another Fed-
eral agency and not possessed by the
A&TBCB.

(3) When appropriate, take action
under §1120.53(b) to obtain payment or
assurance of payment;

(4) Determine which of the requested
records legally must be withheld, and
why (see §1120.42(b), Release of exempt
documents);

(5) Of the requested records which are
exempt from mandatory disclosure but
which legally may be disclosed (see
§1120.42(a)), determine which records
will be withheld, and why;

(6) Issue an initial determination
within the allowed period (see §1120.31),
specifying (individually or by category)
which records will be disclosed and
which will be withheld, and signed by a
person authorized to issue the deter-
mination under paragraph (a) of this
section (see §1120.33, Initial denials of
requests);

(7) Furnish the Freedom of Informa-
tion Officer a copy of the determina-
tion; and

(8) If the determination denies a re-
quest, furnish the Freedom of Informa-
tion Officer the name of the A&TBCB
member(s) or employee(s) having cus-
tody of the records and maintain the
records in a manner permitting their
prompt forwarding to the General
Counsel upon request if an appeal from
the initial denial is filed. (See also
§1120.34.)

(d) If it appears that some or all of
the requested records are not in the
possession of the A&TBCB office which
has been assigned responsibility for re-
sponding to the request but may be in
the possession of some A&TBCB office,
the responding office must so inform

located at another
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the Freedom of Information officer im-
mediately.

(e) An initial determination to dis-
close documents must provide the re-
quested documents or provide the op-
portunity to inspect and/or obtain cop-
ies of the documents.

§1120.33 Time allowed for initial ac-
tion on requests.

(a) Except as otherwise provided in
this section, as soon as possible and
not later than the tenth working day
after the day on which the Freedom of
Information Officer receives a request
for records, the A&TBCB office respon-
sible for responding to the request
must issue a written determination to
the requestor stating which of the re-
quested records, will, and which will
not, be released and the reason for any
denial of a request.

(b) The period of 10 working days is
measured from the date the request is
first received and logged in by the
Freedom of Information Officer.

(c) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by the
A&TBCB under §1120.26 that his or her
request does not reasonably identify
the records sought, and the date that
the requestor furnishes a reasonable
identification.

(d) There is excluded from the period
of 10 working days (or any extension)
any time which elapses between the
date that a requestor is notified by an
A&TBCB office under §1120.53(b) that
prepayment of fees is required, and the
date that the requestor pays (or makes
suitable arrangements to pay) the
charges.

(e) The A&TBCB office taking action
under §1120.31 may extend the basic 10-
day period established under paragraph
(a) of this section by a period not to ex-
ceed 10 additional working days if—

(1) The office notifies the Freedom of
Information Officer;

(2) The office notifies the requestor
in writing within the basic 10-day pe-
riod stating the reasons for the exten-
sion and the date by which the office
expects to be able to issue a determina-
tion;

§1120.34

(3) The extension is reasonably nec-
essary to properly process the particu-
lar request; and

(4) One or more of the following un-
usual circumstances require the exten-
sion:

(i) There is a need to search for and
collect the requested records from field
facilities or other establishments that
are separate from the office processing
the request;

(if) There is a need to search for, col-
lect, and/or appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) There is need for consultation
with another agency having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of the A&TBCB. The office
must conduct the consultation with all
practicable speed.

(f) Should the A&TBCB fail to issue a
determination within the 10-day period
or any authorized extension as to an
initial request, or during the period for
consideration of an appeal, the reques-
tor shall be deemed to have exhausted
his or her administrative remedies
with respect to such.

In the latter situation, the requestor
may commence an action in an appro-
priate Federal district court to obtain
the records.

§1120.34 Initial denials of requests.

(a) An initial denial of a request may
be issued only for the following rea-
sons:

(1) The record
A&TBCB'’s control;

(2) The record has been published in
the FEDERAL REGISTER or is otherwise
published and available for sale;

(3) A statutory provision, provision
of this part, or court order requires
that the information not be disclosed;

(4) The record is exempt from manda-
tory disclosure under 5 U.S.C. 552(b)
and the responding office has decided
not to disclose it under §§1120.41 and
1120.42;

(5) The record is believed to be in the
A&TBCB’s custody but has not yet
been located. (See paragraph (f) of this
section.)

(b) Each initial denial of a request
shall—

is not under the
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§1120.36

(1) Be written, signed, and dated;

(2) Contain a reference to the Re-
quest ldentification Number;

(3) Identify the records that are being
withheld (individually or, if the denial
covers a large number of similar
records, by described category); and

(4) State the basis for denial of each
record of category of records or any
reasonably segregable portion(s) there-
of being withheld.

(c) If the issuance of the determina-
tion to deny a request was directed by
some A&TBCB officer or employee
other than the person signing the de-
termination letter, that other person’s
identity and position must be stated in
the determination letter.

(d) Each initial determination which
denies, in whole or in part, a request
for one or more existing, located
A&TBCB records must state that the
requestor may appeal the initial denial
by sending a written appeal to the ad-
dress shown in §1120.23 within 30 days
of receipt of the determination. (See
§1120.36.)

(e) A determination is deemed issued
on the date the determination letter is
placed in A&TBCB mailing channels
for first class mailing to the requestor,
delivered to the U.S. Postal Service for
mailing, or personally delivered to the
requestor, whichever date first occurs.

(f) When a request must be denied be-
cause the record has not yet been lo-
cated (although it is believed to be in
the A&TBCB’s possession), the
A&TBCB office responsible for main-
taining the record must continue to
search diligently until it is located or
it appears that the record does not
exist or is not in the A&TBCB'’s posses-
sion, and must periodically inform the
requestor of the office’s progress.

§1120.36 Appeals from initial denials.

(@) Any person whose request has
been denied in whole or in part by an
initial determination may appeal that
denial by addressing a written appeal
to the address shown in §1120.23.

(b) Any appeal must be mailed or
filed in person at the address shown in
§1120.23—

(1) In the case of a denial of an entire
request, generally not later than 30 cal-
endar days after the date the requestor
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received the initial determination on
the request; or

(2) In the case of a partial denial,
generally not later than 30 calendar
days after the requestor receives all
records being made available pursuant
to the initial determination.

An appeal which does not meet the re-
quirements of this paragraph may be
treated either as